Commission non-Paper

Responses from Member State to informal questionnaire on implementation at national level of FLEGT Regulation
IMPORTANT NOTE
This questionnaire was intended to help Member States learn from each other and facilitate a coherent approach to the implementation of the Regulation across the EU.  It was not intended as a form of reporting.

Fourteen Member States submitted replies: BG; BE; CY; DE; DK; ES; FR; IT; LT; PL; PT; SE; SK; UK. 
1. COMPETENT AUTHORITY (CA)
The following three MS have designated their Customs authorities as CA for FLEGT Regulation: 

BG
The new Forestry Act entered into force on the 9th of April 2011. According to Art. 
127(1) of its provisions Customs have been designated as the competent authority  
for the implementation of Regulation (EC) No 2173/2005. 
Paragraph 2 specifies that 
for performing compliance checks Customs are assisted by the Executive Forestry 
Agency. 

LT
Customs Department under the Ministry of Finance of the Republic of Lithuania 

PL
Customs Authorities

Nine MS have designated relevant ministries or agencies:

BE
Federal Public Services Health, food Chain safety and Environment – DG 
Environment

CY
In Cyprus, a national law (LAW 125(I)/2010) for handling VPA licenses has been 
voted by the House of Representatives in 2010. According to this law, the competent 
authority is the Department of Forests of the Ministry of Agriculture, Natural 
Resources and Environment. 

DK
Danish Ministry of the Environment


Nature Agency


Haraldsgade 53


DK 2100 Copenhagen


Tel + 45 72 54 30 00

DE 
"Bundesanstalt für Landwirtschaft und Ernährung" (BLE)

ES 
The former Directorate General of Nature and Forest Policy of the Spanish Ministry of 
Environment and Rural and Marine Affairs. Due to the recent administrative changes 
brought about by the new Government in Spain powers from the Competent Authority 
have been allocated to the current Directorate General of Rural Development and 
Forest Policy within the present Spanish Ministry of Agriculture, Food and 
Environment. 

FR 
The Ministry of agriculture, food, fisheries, rural affairs and spatial planning (the 
decision not yet official)

SE
The Swedish Board of Agriculture
PT 
Autoridade Florestal Nacional (National Forest Authority)
UK
Animal Health and Veterinary Laboratories Agency (AHVLA)

One MS has designated two CAs:
SK
- FLEGT licence shall be submitted to the Customs Authority together with customs 
declaration,  

 
- the Customs Authority will send the FLEGT licence to the Ministry of agriculture 
and rural development of the Slovak Republic (MPRV SR) address and MPRV SR 
would ensure the verification of the compliance of received FLEGT licence with the 
requirements of EU FLEGT legislative concerning validity/genuineness, including 
also the communication with licensing authority of the relevant partner country, if 
necessary,


- MPRV SR will send to the Customs Authority an acknowledgement on the findings 
of the above verification of FLEGT licence, i.e. wether the licence is all right or does 
not fulfill requirements,


- The customs authority will release the consingment into the regime „free 
movement“, if any requirement necessary for the release into free movement is 
fulfilled. 

One MS reported to not has taken a decision yet: IT

From the nine MS with CA different from Customs six have made specific arrangements and clarified tasks to be carried out by Customs: 

Belgium, Cyprus, Denmark, France, Germany and the United Kingdom

2.  PENALTIES
Ten MS have laid down penalties:

SE
Penalties are the same as in the Swedish Act on smuggling (2000:1225). The penalties 
are fine (minimum) or imprisonment not exceeding two years (maximum). If the crime 
is serious the sanction shall be sentenced to confinement for at least six months and 
not more than two years. When assessing whether the offence is serious, particular 
account shall be taken whether the crime is carried out systematically and for a long 
time, on a large scale or for profit. 


If the timber products is illegal imported it will be seized and thereafter destroyed by 
the Custom authority.
LT 
In July 2007 Administrative Code of the Republic of Lithuania has been supplemented. 
Administrative Code foresees a fine with or without confiscation of goods in case of \ 
import (export) of goods without a valid license. Fines from 5000 to 10000 LITAS 
(1500 to 3000 EUR) are foreseen 
BG 
Penalties are foreseen in the Forestry Act. They are more likely to be of general 
nature. In Art. 271 it is stated that for a violation of Regulation (EC) № 2173/2005 a 
fine of BGN 500 to 5,000, resp. by a pecuniary sanction with a value of BGN 1,000 
to 10,000 shall be imposed, unless a heavier penalty is provided for.


We do not have explicit provisions for seizure or confiscation of timber shipments in 
the framework of FLEGT. In general Bulgarian customs dispose the confiscated or 
abandoned goods either directly (normally for perishable goods) or via Bulgarian tax 
administration. 

SK
Sanctions for infringements of FLEGT regulations have to match the complex nature 
of the infringements related to timber exports and to reflect the detriment caused.  In 
this context, in the Slovak Republic the existing principles of classifying the unlawful 
act in any timber import have to be applied. There is a clear distinction between crime 
and offence and other (in their effects less serious but still unlawful) infringements. 
The crime has to be punished by the highest sanctions (e.g. imprisonment) according 
to the Criminal Law, while in the case of offences and violations /infringements in 
imports, the Customs Law sanctions apply.  

CY 
According to the proposed national legislation, penalties are foreseen when a person 


violates the provisions stated in article 4 par. 1 and article 5 par. 1 section 2, of 
Regulation 2173/2005 submits a false or counterfeited FLEGT license provides to the 
competent authority false and invalid information obstructs investigations.
In the case 
of conviction, this person is liable to imprisonment for a term not exceeding 2 years or 
to a fine not exceeding forty thousand euro or both such sentences. Also according 
to the Customs’ Code, consignments can be seized and either returned to 
the country 
from where it was exported or confiscated and sold by auction.   


According to the Customs’ Code, consignments can be seized and either returned to 
the country from where these were exported or confiscated and sold by auction.  
DK
Penalties will follow the line of CITES. Minor infringements will be dealt with a 
warning and confiscation, no upper limit for fines and up to one years of prison unless 
the other legislation provide for higher penalty.  


Penalties include seizure or confiscation of timber shipments but no disposal of the 
confiscated timber is foreseen in the national legislation.
UK 
Offences relating to the prohibition on importing without a valid FLEGT licence in 
Article 4(1) of the EU FLEGT Regulation are contained in the Customs and Excise 
Management Act 1979. This instrument modifies the penalties in that Act such that the 
maximum period of imprisonment for an offence is 3 years.   The goods concerned are 
also liable to be forfeited under the 1979 Act.


The issue of disposal of seized timber has not yet been resolved, but auctioning is 
likely. In this case the police would be responsible.
DE 
Fines may be up to 20.000 € for less severe offences (like lack of cooperation with 
competent authority) and up to 50.000 € for more severe offences. For the most severe 
infringements, which have been committed deliberately, there can also be higher 
penalties (no upper limit) or a jail sentence of up to one year.

The BLE may decide whether timber:1) has to be sent back (if no valid FLEGT-
certificate can be produced within one month); 2) will be sold and the money go to the 
state  (if the FLEGT-certificate has been forged or false accounts as to the origin of 
the timber have been made)or 3) will be destroyed (only if 1) or 2) are not possible.)
BE
Fines range from 160 euro to 4 000 000 euro & are determined by the Belgian 
general law on sustainable ways of consumption and production. The institution 
responsible for application of sanctions is the Competent authority i.e. DG 
environment. Seizure is foreseen. Penalties are not specific to FLEGT but falls under 
the Belgian general law on sustainable ways of consumption and production. 

FR
Penalties relating to customs apply for imports of goods not accompanied by the 
required documentation or declared to customs under inapplicable documents. Since 
wood coming for a third country into the EU has to be accompanied by a FLEGT 
licence, this wood is prohibited if no document can support the customs declaration. 
Applicable penalties are as follow: maximum imprisonment of three years; seizure of 
the fraudulent goods; seizure of transportation means; seizure of the items used for 
dissimulation; financial penalty of one to two times the value of the incriminated   
goods. These penalties may be cumulated.


Presentation of an invalid FLEGT licence to the competent authority may also be 
punished by a financial penalty (this point is still in discussion). 


By decision from the court, goods cans be seized. Goods can also be abandoned by 
their owner as an amicable settlement. In both cases, goods are in the care of the 
customs except if the issue has been dealt with by another administrative body. 
Further disposal of the goods hasn’t been specified yet.


Existing customs related penalties will apply to fraud involving FLEGT VPA licensed 
timber. Infringements to regulations 1024/2008 and 2175/2005 not covered by actual 
custom legislations (mostly presentation of a falsified FLEGT licence to the competent 
authority) may need specific sanctions to be defined at the national level.  

3.  FEES
Eight MS have decided to not impose any fees for clearance of FLEGT licensed shipments: Sweden, Lithuania, Bulgaria, Denmark, Germany, Belgium, France and Poland.

The United Kingdom will impose no charge for years one and two of the FLEGT licensing scheme, but a charge will be revisited, and perhaps imposed from year three onwards. The licence charge which might be incorporated from year three, has been estimated to cover the total sum of the full cost to Government of checking and verifying FLEGT licences over the first seven years of operation, on a working assumption of increasing flows of FLEGT timber to the UK (based upon further VPAs having been signed). 
For Slovak Republic if the customs proceeding is taking place outside of the customs field or 
out of the set official hours, the declarant is obliged to pay the related costs from EUR 9.95/hour up to EUR 29.87/hour (specified in Customs Law §26(6)) as well as justified travel costs. 
Cyprus, Italy and Spain have not taken a decision yet.

Four MS report to have estimated the cost of administering the FLEGT scheme:


Belgium   Cost of administering includes: cost of the development of the IT-tool; cost 
of the person performing the controls for the CA (to be determined); cost for the 
customs to perform the required physical checks (to be determined)


Germany  The costs for the state have been estimated at about 5-600.000 € per year 
during the first years.

Sweden According to an earlier estimation the cost will be between € 150-200,000 per 
year. 


The UK The FLEGT licensing scheme will involve a small (approximately £15.8k p.a. 
in the first year) additional administrative burden per annum for industry and 
Government, given that it will build on existing systems used for implementing the 
European Wildlife Trade Regulation and the Convention on International Trade in 
Endangered Species of Flora and Fauna (CITES) as well as building on good practice 
in the industry across the EU on working with suppliers to raise legality standards in 
the procurement of timber and timber products. UK industry is recognised as a leader 
in the area of developing supply chain management and legality verification systems.

4.  PHYSICAL INSPECTION OF SHIPMENTS  
Ten MS report to have clarity on the issue:
BG 
As it has been already indicated in points 1 b and 1e above, Executive Forestry 
Agency will assist customs when performing the physical checks. Especially for tree 
species identification specific expertise is needed which normally is not the task of the 
customs officials. Detailed arrangements would be in place on a later stage, after 
promulgation of the amended Forestry Act. Since we do not expect much volume of 
such goods to be released directly in Bulgaria most probably physical checks would 
be performed for every consignment.
BE       Customs authorities
CY 
Physical checks will be carried out by authorised forest officers (inspectors). In 
Cyprus we will begin by carrying out inspection on all shipments since the 
consignments from partner countries of products covered by the Regulation are not 
much. Inspectors - forest officers are trained on species identification. For the time 
being no further arrangements have been made for experts to assist inspectors with 
species identification.

DE 
Customs chec, whether the shipment matches with the certificate in general (e.g. 
kind 
of product, amount). If experts are needed (e.g. for tree species identification), BLE 
will decide which authority is best suited. There are experts on international tree 
species identification in our federal research institute.
DK      Customs authorities


FR 
Customs will undertake some physical checks on shipments declared for release in 
free circulation based on a risk-based approach. Arrangements for the inspections 
have not occurred yet.
PL 
Inspections will be carried out by customs officers. In case of doubts, CITES 

co-ordinators will be involved. If the above fails, experts will be involved. 
SE
The Custom authority will conduct physical checks by using a risk-based approach. 
No arrangement has yet been made concerning assistance by experts in tree 
identification. Inspecting authority are the same as custom authority.
SK
Physical checks according to standard customs regulations and phyto-control 
regulations 
are the most relevant for FLEGT shipments at the moment. Currently, 
in the Slovak 
Republic, there is any possibility to make laboratory controls of genetic 
origin of (exotic) wood.
UK 
The UK Border Agency will be the enforcement authority for the regulations at the 
border and will be responsible for handling any timber arriving from VPA countries 
without a valid FLEGT licence or where AHVLA requests intervention. Away from the 
border AHVLA Wildlife Inspectors will have a role in checking compliance with the 
domestic regulations, they have expertise in identifying tree species through their 
work on CITES enforcement. The police will be responsible for investigating breaches 
of the regulations and taking forward any charges and prosecutions. There is a 
Memorandum of Understanding (MOU) being negotiated to formalise the co-
operation between all the enforcement bodies.
ES, LT and IT have not taken a decision yet.
5.  ELECTRONIC SYSTEMS
Four MS have taken some steps in this regard:
BE 
In a stage of developing IT tool described above. End of development foreseen 
for 
31/03/2012.

DE 
BLE and customs are already exchanging data electronically in relation with other 
topics (e.g. on food or forest reproductive material). FLEGT licences are currently 
included into this system. The system should be ready to work in the middle of 2012.
FR 
Since France is working on setting up a single window system, FLEGT licences are 
included in this process. This will facilitate a systematic checking of the validation 
of the FLEGT licence by the competent authority during the declaration for free 
circulation.

UK 
Procedures: 1.FLEGT licences will be sent to AHVLA for validation before 
consignments arrive; 2.AHVLA will enter the details onto the licensing database 
(UNICORN); 3.AHVLA will check the licence, if necessary by contacting the 
issuing authority, and mark it as accepted or not accepted; 4.The record will be 
available to HM revenue and Customs (HMRC) to check via a remote link to 
UNICORN. HMRC will be able to access and update the record to show when the 
licence has been used or part used.
The rest of MS which sent replies either have not yet taken specific steps.

6.  OTHER ISSUES
The following issues were raised:
BE

 REG 2008-1024: 
 Art. 14.3 mentions guidance produced by Commission over the electronic systems. Could you please provide us with this guidance?
The License form in annex doesn’t include a box for the approval of the competent authority and the customs. After our first talks with the Belgian Customs, it appears to be useful. In fact, we seek similarities with other import control procedures (like CITES for instance). How do you see this issue?

REG 2005-2173: 

Art. 4.3 The Commission shall review the exemption of Timber products of species listed in Annexes A, B and C to Council Regulation (EC) No 338/97 by 30 December 2010. Could you please inform us over the situation of this §?

We have also more general questions: 

-    We‘d also be grateful to get some info over how‘d the FLEGT license be managed in the case of the splitting of one batch between different MS?

-     We‘ve been told that one FLEGT-license (for e.g. 500m³) could cover different successive shipments (e.g. 5X 100m³). But I don’t find in the legislation by which disposition is this foreseen. This‘d have an impact on the technical building of our web-application.

- 
Is there a system foreseen to share info over Non-satisfactory controls between MS 
(like the CITES/RASFF in Food Safety)? 

- 
 In case of Non-satisfactory control, do we inform directly the country of export or the 
COM ?

- 
Can 1 FLEGT license be used by different importers in EU?   

DK
 Many business operators are afraid that wrong handling of licenses or other 
practical arrangements might result in low import of FLEGT license wood and wood 
products
FR 
Electronic FLEGT licences would facilitate and speed up the procedure. 
Communication between the Member States of the FLEGT licences validated in each 
country through an IT-based solution would allow handling split-shipments.


France would like to know if the Commission considers the implementation of a EU 
FLEGT database and what would be the calendar.
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