	ACTION FICHE for REPUBLIC OF SOUTH AFRICA 




1.
IDENTIFICATION

	Title/Number
	Access to Justice and Promotion of Constitutional Rights

	Total cost
	25 M€

	Aid method / Management mode
	20 M€
Sector Budget Support (Centralised management)
5 M€
Project mode. Centralised management 

	DAC-code
	15130/1550
	Sector
	Legal and judicial development/CSO


2.
RATIONALE AND COUNTRY CONTEXT

2.1
Country Context and Rationale for SPSP

2.1.1
Economic and social situation and poverty analysis
South Africa has experienced strong economic growth over the past three years with real GDP increasing at around 5% annually. With GNI per capita of $4,960, South Africa is one of the few African countries to have joined the group of middle-income developing countries. However such tangible economic growth has not produced a sustainable solution to unemployment, the country’s key economic and social problem.

Nearly 18 million South Africans (mostly black) live on less than two dollars a day and the country's GINI index of 57.8 is one of the highest in the World. Increased government spending since 2000 on social services, including social grants, has gone some way towards alleviating poverty amongst poorest households but quality of services is still an issue.
2.1.2
National development policy

In 2004, Government presented its ten-year vision (Vision 2014) for South Africa for the second decade of freedom and democracy. Five key goals are contained in the Government's Contract with the People of South Africa: (i) Reduce poverty by half through economic development, comprehensive social security, land reform and improved household and community assets; (ii) Provide the skills required by the economy, build capacity and provide resources across society (iii) Reduce unemployment by half through new jobs, skills development, assistance to small businesses, opportunities for self-employment and sustainable community livelihoods; iv) Massively reduce cases of TB, diabetes, malnutrition and maternal deaths, turn the tide against HIV and AIDS, strive to eliminate malaria and improve services to achieve a better national health profile ; v) Reduce preventable causes of death, including violent crime and road accidents. These goals were incorporated into government’s Programme of Action 2007 which inter alia, focuses government action into a series of integrated clusters in order to synergise policy approaches and implementation.  Governance issues are mainly addressed under the Justice, Crime Prevention and Security (JCPS) cluster and the Governance and Administration cluster. 
2.2
Sector Context: Policies and Challenges
The EC has an interest in supporting the Department of Justice and Constitutional Rights (DOJ&CD) through budget support in order to engage into a high level policy dialogue, particularly on key aspects of DoJ&CD policy, namely access to justice and promotion of human rights. This dialogue will involve various stakeholders including civil society representatives. Taking into account the upcoming presidential elections in 2009 and the latest xenophobic attacks, such dialogue is considered particularly relevant.
2.2.1
Sector Context

The Medium-Term Strategic Framework 2006-2009 (MTSF) is a comprehensive policy and strategic framework for the justice sector outlining strategy and goals over a 3-year period ending 31 March 2009. A revised MTSF for the period 2009-2012 has been developed in March 2008 and is currently being finalised. The MTSF derives from Vision 2014 and addresses a number of the goals in a cross cutting manner. Government's Programme of Action 2007 for the Justice, Crime Prevention and Security Cluster also gives expression to many of these goals. The structure and content of the MTSF is clear and reflects best-practice setting out three strategic goals : (1)Access to justice for all; (2) Enhancing organizational efficiency; (3)Transforming justice, state and society. 
2.2.2 Main findings of the assessment of the sector budget and its medium term financial perspectives.

The public sector contribution to the justice sector is clearly quantified in the three year rolling Mid Term Expenditure Framework. According to DoJ&CD‘s actual MTEF, the department's budget is expected to increase from R8.5bn (in 2007-2008) to R10.6bn (in 2009-2010). The analysis of DoJ&CD’s MTEF (incl. comparison between projections and actual expenditures) confirms overall that a well–developed sectoral budget and MTEF system is in place that allows for stable prediction of budget appropriation and expenditure forecasts in the sector. 
2.2.3
 Coordination process
As far as donor coordination and management is concerned, national responsibility is vested with the International Development Cooperation (IDC) Chief Directorate within the National Treasury. It coordinates donor assistance with the objective of ensuring aid effectiveness within the framework of the Paris Declaration. DoJCD has a unit responsible for donor coordination and programme management support to the justice sector facilitating a sector-wide approach. A policy framework for donor coordination (ODA) has recently been developed and submitted to the DG for approval. This framework foresees an annual high level donors strategic forum as well as bi-annually coordination meetings. As far as sector coordination is concerned, there is not yet a formal forum in place which allows consultation and dialogue between DoJ&CD and other stakeholders (including civil society organisations). This will be addressed in the programme and made a condition for disbursement of funds. 
2.2.4
Assessment of institutional capacity

Given the constant evolving and challenging environment that the Justice sector is facing in terms of justice services delivery, DoJ&CD needs to regularly review and address its capacity needs. It aims at finding a balance between infrastructure, institutional and capacity requirements and consider appropriate related breakdown of recurrent costs and capital expenditure. Strong political commitment and leadership has so far allowed relevant collaboration between stakeholders and the necessary devotion of the requisite manpower and skills to achieve the expected policy results. In recognising the imperative for an efficient performance monitoring system, the department also acknowledge the needs to strengthen its current M&E system. To support the department in the realisation of its objectives, the programme under consideration foresees capacity building activities (in the form of provision of technical assistance) for the Strategy, Monitoring and Evaluation Office.

2.2.5 Overall framework for performance monitoring
The Department recognizes the importance of performance monitoring as an essential aspect of good governance. The DoJ&CD has a Strategy, Monitoring and Evaluation Office situated in the Office of the Director General whose task is inter alia, monitoring and evaluating the implementation of the Medium-Term Strategic Framework 2006-2009 against Key Performance Indicators. To improve its measurement and reporting processes the Department has adopted a Performance Measurement and Reporting Policy (PMRP) which is now being put in place. 

2.2.6
Macroeconomic framework
 The Macro-economic framework in SA is still very positive as confirmed by the latest IMF Article IV Consultation Report for SA from August 2007. However since that time the energy crisis has deepened and this might have an impact on growth and investor’s confidence.
2.2.7 Public Financial Management

South Africa has put in place many reforms to improve overall Public Finance Management since the mid-1990s and significant progress has been made towards the achievement of milestones for PFM. During the past year, ongoing interventions and initiatives were being undertaken to strengthen and improve the PFM systems and policies that are in place.  These focused mainly on continued system improvements and the capacitating of the various role-players in the operation and implementation of these systems.
At sector level, the latest audit report on DoJ&CD (2006/2007) is qualified, except in respect of third party funds and asset management. The Department is addressing the audit qualifications by comprehensive staff training and systems improvement. In order to address the issue of third party funds (e.g. child support allocation, bail currently managed by the courts), the Department is in the process of finalising a Public Private Partnership which will externalise and improve the management of those funds. Regarding asset management, the Department is putting in place a comprehensive automated management of asset register. A first PEFA (Public Expenditure and Financial Accountability) assessment will be undertaken in 2008.

2.3
Eligibility for Budget Support

A Seven Assessment Study has been conducted in March 2008 and it is confirmed that the budget support eligibility criteria have been met. The Sector Budget Support modality has been used in South Africa since 2001. DoJ&CD has been supported through this modality since 2000 through the e-justice programme. On a policy level, a well defined sector policy is in place with the comprehensive Medium Term Strategy Framework of DoJ&CD and currently being implemented. On a macro-economic level South Africa's recent performance has been strong and sufficiently robust for utilising the Sector Budget Support modality. At the level of Public Finance Management, all analysis has shown that the conditions for Budget Support are met. 

2.4
Lessons Learnt

The December 2007 Final evaluation report of the E-Justice Program, funded by the EC through budget support, has confirmed the overall impact of the program on its primary beneficiaries and its sustainability.. In its intention to pursue e-policies, the Government of South Africa has demonstrated its commitment towards sustainability of the EC intervention  but also by committing further funds to continue the modernisation programme following the ending of EC funding.

Other current sector budget support programmes in South Africa provide sound examples of relevant use of budget support to sustain policies implemented in partnership with civil society organisations (e.g. Expanded partnership for Health).
2.5
Complementary Actions

Six EU member states Denmark, Finland, Germany, Netherlands, Ireland and Sweden, are engaged with the Department of Justice on various programmes related to, inter alia, capacity building actions in the field of children in conflict with the law, support for legal aid and human rights CSOs, implementation of the Promotion of Administrative Justice Act, and restorative Justice and alternative dispute resolution mechanisms. In its formulation process, the EC has consistently engaged with the above mentioned EU Member States through the Governance working group, in order to ensure complementarity of actions. In this regard, the Sector budget support will build upon results achieved under EU MS funded programs (Restorative Justice) and ensure synergies with existing program (Promotion of Administrative Justice Act).
2.6
Donor Coordination

A good level of coordination has been established between the EC and the EU Member States during the preparation of the CSP 2007-2013. An EU working group on governance has subsequently  been established to monitor and coordinate the implementation of the joint EU-SA Country Strategy paper. This working group has recently been opened to other donors (Canada, USAID etc..).Its mandate has also been extended to engage proactively into discussions with government departments.
3.
DESCRIPTION

3.1
Objectives
The objective of the programme is to contribute to the strengthening of democracy by improving access to justice and promoting constitutional rights. It aims at supporting the DoJ&CD’s policy translated into the revised MTSF 2009-2012 and in particular the two strategic goals: Goal 1: Access to justice; Goal 3: Transforming justice, state and society.
Under those goals, a particular attention is given to vulnerable and marginalised groups, particularly those in the townships and rural areas and to the building of partnerships with civil society organisations (CSOs). 
While DoJ&CD is committed to working with CSOs, there remains a good governance imperative for independent support for CSO advocacy particularly where the objectives of such advocacy would possibly conflict with government policy or priorities.  It is in this context that a call for proposals is also foreseen in the programme in view of promoting advocacy and lobbying activities as well as building capacity of CSO active in this field. Support to advocacy will include promoting policy dialogue with government and institutions (notably lawmaking).  
3.2
Expected result and main activities
The main results of the programme are: 

Result 1: Improved access to justice including restorative justice mechanisms for vulnerable and marginalised groups
Result 2: Improved awareness and knowledge of constitutional rights in South Africa for vulnerable and marginalised groups
Result 3: Enhanced participatory democracy through public policy dialogue and CSO capacity building.

The main activities are those which relate directly to goals 1 and 3 of the MTSF. The type of support that is envisaged will include capacity building, exchange of best practises, building of networks and partnerships, developing education programme and monitoring tools etc. Activities to be supported are likely to cover: legal assistance, restorative justice programmes, human rights education programmes, CSO capacity building, policy dialogue and advocacy etc. Coordination and dialogue on implementation will be undertaken with the Department and other stakeholders through the sector policy dialogue to be established.

3.3
Risks and assumptions

It is assumed that the revised MTSF 2009-2012 in all its elements (including critical issues as the partnerships with civil society) will remain unchanged after the 2009 elections. A main risk is however that the Department either lacks at some stage commitment to true cooperation with civil society or delays the implementation of the programme due to capacity constraints. Mitigation of those risks will come from active policy dialogue between stakeholders (including the EC) and adequate capacity building activities (notably through technical assistance) throughout the implementation of the programme.
3.4
Stakeholders

The stakeholders are:

· DoJCD, National Treasury, Department of Local and Provincial Government, the Presidency, Department of Public Service and Administration;
· The vulnerable and marginalised groups particularly those in the townships and rural areas;
· The EC, and where relevant, Member States funding or facilitating complementary programmes;
· Civil Society in particular, community-based organisations, NGOs and other non-state actors involved in the justice and constitutional rights sectors.
3.5
Crosscutting Issues

Particular attention should be paid to cross-cutting issues, such as the promotion of gender equality, human rights and democracy, the protection and promotion of children's rights, integration of environmental questions, social justice and respect the rule of law and  HIV/AIDS. 

4.
IMPLEMENTATION ISSUES

4.1
Implementation method

The implementation method will be centralised management. The financing modality for the program will be sector budget support and project mode (call for proposals, technical assistance, audit/evaluation).  Support to DoJ&CD policy on access to justice and promotion of constitutional rights will be through sector budget support. 
The call for proposals, which will provide grants to CSOs in the field of advocacy and capacity building, will be managed by the EC. . Technical assistance will be provided for to help the EC Delegation in managing the call for proposals. A provision is also made for audit and evaluation.
4.2
Procurement and grant award procedures

All contracts not awarded under the sector budget support must be implemented in accordance with the procedures and standard documents laid down and published by the Commission for the implementation of external operations, in force at the time of the launch of the procedure in question. The essential selection and award criteria for the award of grants are laid down in the Practical Guide to contract procedures for EC external actions. The maximum possible rate of co-financing for grants is 80%.
4.3
Budget and calendar

The 20 M Euro direct, non-targeted sector budget support will be provided in tranches over a period of three fiscal years followed by a one year closure period. Budget support for Year 1 (2009/10) will consist of one fixed tranche of 6 M Euro. Budget support for Year 2 (2010/11) will consist of 7 M Euro with a fixed tranche of 4 M Euro and a variable tranche of 3 M Euro. Budget support for Year 3 (2011/12) will consist of 7 M Euro with a fixed tranche of 3 M Euro and a variable tranche of 4 M Euro. In addition 4.5 M Euro will be allocated to a call for proposals for grants to CSOs. An amount of 0.25 M Euro will be reserved for evaluation and audit as well as 0.25 M Euro for technical assistance.
The operational duration of the SBS will be 36 months from the signing of the financing agreement, to be followed by a 24 month closure period.

4.4
Performance Monitoring and Criteria for Disbursement

Fixed tranche conditions will relate to sector policy and strategy, macro-economic stability, PFM, policy dialogue and donor coordination. Variable tranche conditions will relate to performance against agreed sector targets in the areas of improved access to justice, greater awareness and knowledge of constitutional rights and enhanced participatory democracy.
4.5
Evaluation and audit

Annual financial audits will be carried out by the National Auditor General’s Office in South Africa as part of its mandate. A Mid-term review and Final Evaluation will take place and will be initiated, contracted and paid by the Department of Justice.

Mid-term and end of implementation evaluations will be conducted by the DoJ&CD. Provision for audit and evaluation is foreseen for contracts not awarded under the sector budget support.

4.6
Communication and visibility

 The Sector will follow the guidelines established in the EC Communication and Visibility Strategy and ensure that high visibility of the support is provided. This will include acknowledgment of EC support in relevant interviews and articles as well as all events on posters, banners and other materials. Communication and visibility activities will be funded through the Sector budget support.
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