Mapping of Categories of People on the Move, Related Mandates and Instruments 
People might be on the move for a variety of reasons, some voluntarily, others are forced by specific incidents or circumstances, and more often than not it is a combination of voluntary and involuntary factors pushing people on the move. Recognizing this is important as the legal protective framework used by duty-bearers to determine what case of protection an individual is worthy off is intrinsically linked to the reason for being on the move. The purpose of this overview is thus to map categories of people on the move, identify legal and other frameworks guiding their protection, treatment and rights, so to enable identification of overlapping mandates and gaps at both international and EU level.

It is however important to also remember that certain legal frameworks apply NO matter what reason an individual has had to be on the move. International human rights law (IHRL) as a whole
 continues to apply to all these categories of persons unless explicitly derogated from; and certain parts of this (jus cogens) can never be derogated from (e.g. the prohibition of torture and the refoulement of refugees). If there is an armed conflict (leading to permitted derogations from IHRL) these persons are protected as civilians under International Humanitarian Law (IHL). Note that there is significant interaction between refugee law and IHL (e.g. in the fact that a person cannot be granted refugee status if deemed an active combatant under IHL
). 
Setting the Scene – Terminology Challenges

While certain aspects of “people on the move” are relatively easy to define, others are not, and it might be useful to first present some of these terminology challenges, which will not be resolved by this mapping exercise, but which do contribute to the shaping of it.

Forced displacement/migration vs. Voluntary migration

The terms forced displacement and forced migration are often used interchangeably, and are widely understood to cover a broader scope of groups than those covered by the refugee and IDP definitions with the common denominator being that some level of force and compulsion is part of the “decision” to leave. No simple definition or official designation exists. To quote Roger Zetter: “It is important to recall that forced displacement is the ‘option’ of last resort”.
Voluntary migration is in principle a voluntary movement of people seeking better economic and social opportunities, as well as different life experiences and lifestyles. It might be done in a regular/authorized manner or in an irregular manner (see further below).

Mixed migration/Mixed movements

Part of the complexity arises from the fact that forced and voluntary migrants do not travel in different flows or groups, not do they usually have only one motivation for leaving. The term mixed migration is thus an analytical and policy concept that has been developed in response to the changing reality of mobility where different groups of people can be found moving together, and where individuals may change “status” during the movement.
Irregular Movements

Irregular movements are those that take place outside the regulatory norms of the sending, transit and receiving countries. There is no clear or universally accepted definition of irregular migration. From the perspective of destination countries it is entry, stay or work in a country without the necessary authorization or documents required under immigration regulations. From the perspective of the sending country, the irregularity is for example seen in cases in which a person crosses an international boundary without a valid passport or travel document or does not fulfil the administrative requirements for leaving the country. Trafficking and smuggling are specific – and heinous – aspects of irregular movements – often labelled “illegal” migration. As regards terminology, it is not be noted that, although the TFEU refers to "illegal migrants", IOM and UNHCR are rather referring to "irregular migrants" for the qualification of persons, and illegal for the qualification of movements. It is recommended for ECHO to use the "irregular migrants" qualification (as is DEVCO already doing).
Smuggling is defined as the "The procurement, in order to obtain, directly or indirectly, a financial or other material benefit, of the illegal entry of a person into a State Party of which the person is not a national or a permanent resident” (Art. 3(a), UN Protocol Against the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention against Transnational Organized Crime, 2000). Smuggling, contrary to trafficking, does not require an element of exploitation, coercion, or violation of human rights and is based on consent to being smuggled. The migrant’s relation with the smugglers ends once the final destination has been reached.
Trafficking is defined as "The recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation" (Art. 3(a), UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Supplementing the UN Convention against Transnational Organized Crime, 2000). Trafficking in persons can take place within the borders of one State or may have a transnational character. Victims of trafficking do not always consent to the end of the transaction
. If, at times, they do, consent is rendered meaningless by the deceptive, coercive or abusive action of the traffickers. Moreover, the exploitation can come in many different forms, including –but not limited to- sexual exploitation, slavery, servitude, organs’ removal.
Location

Recent debate has focused a lot on the challenges of protection and assistance in urban settings vs. rural out-of-camp settings vs. camp settings. While mostly relevant for refugees and IDPs this challenge may also apply to other categories of forced migrants (e.g. Ethiopian migrants expelled from KSA were put in a camp in Yemen), however the actual location has no pertinence with respect to legal frameworks or mandates, and this is thus NOT reflected in the mapping.

	People on the Move
	Legal, EU and other frameworks
	Mandate Holder/Duty-Bearer

EC Stakeholders

Other Stakeholders

 
	Financial Instruments/DG

	Forced Displacement/Forced Migration

	Refugees

A person who owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it. (1967 Protocol)
	· 1951 Refugee Convention and the 1967 Protocol
 

· 1950 Statute of the Office of the UNHCR

· 1969 OAU Convention
 (legally binding)

· Four 1949 Geneva Conventions and AP I, II.

· 1984 United Nations Convention against Torture (Art. 3) and OPCAT.
· 1989 Convention on the Rights of the Child.

· TFEU, Art. 67, 78 and 80.
· Global Approach to Migration and Mobility (GAMM)
· 2001 EU Charter of Fundamental Rights, Art. 18-19 and 47.

· EU Major building blocks of CEAS

· 1953 European Convention of Human Rights and its Protocols (in particular Protocol 4 and the prohibition of collective expulsion of aliens)

· 1987 CoE European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment.

· 1984 Cartagena Declaration (not legally binding, nevertheless states in Latin America apply it)

· 1994 Arab Convention on Regulating Status of Refugees in the Arab Countries (League of Arab States)
· UNHCR Guidelines on Temporary Protection or Stay Arrangements
· National refugee legislation
	States providing asylum

UNHCR
DG ECHO

DG HOME

DG DEVCO

EEAS

EASO?

FRONTEX?
FRA – Fundamental Rights Agency
MS

European Court of Justice Wide range of UN, IOs and INGOs (incl. e.g. Unicef, ICRC)
European Court of Human Rights


	HA/ECHO

AMIF/HOME

IPA/NEAR

DCI/DEVCO geo programmes (called "uprooted people" in regulation text)

IcSP/FPI

	Asylum Seeker

Persons seeking refugee status in a specific country.
	
	
	HA/ECHO

IPA/NEAR

EBF/HOME (building and upgrading of areas and centres for persons whose entry is refused and for persons who are intercepted after having crossed the border illegally or when approaching the external borders with a view to illegally entering the territory of the Member States)

DCI/DEVCO geo programmes (called "uprooted people" in regulation text)

	Stateless Refugees
No formal definition exists, but an individual can be both stateless as per the 1954 Convention and a refugee as per the 1951 Convention. 
	· 1954 and 1961 Conventions of Statelessness
 

· 1951 Refugee Convention and the 1967 Protocol

· TFEU, Art. 67 and 78

· At a minimum, a stateless refugee must benefit from the protection of the 1951 Convention and international refugee law. In addition the 1954 Convention applies.
	Host governments

UNHCR

DG ECHO

DG HOME

DG DEVCO

EEAS

EASO?

FRONTEX?

MS

Range of UN, IOs and INGOs (incl. e.g. Unicef, ICRC)
	HA/ECHO

DCI/DEVCO geo programmes (called "uprooted people" in regulation text)

	IDPs

Internally displaced persons are "persons or groups of persons who have been forced or obliged to flee or to leave their homes or places of habitual residence, in particular as a result of or in order to avoid the effects of armed conflict, situations of generalized violence, violations of human rights or natural or human-made disasters, and who have not crossed an internationally recognized State border."

	· IDPs are citizens of their own country, and are thus entitled to the same legal protection as afforded by national laws to non-IDPs (note that few countries have specific IDP legislation)

· The Guiding Principles on Internal Displacement
 
· Various UNHCR ExCom conclusions.
· The AU Convention for the Protection and Assistance of Internally Displaced Persons (IDPs) in Africa (2009) – also known as the Kampala Convention

· The Great Lakes Region Pact on Security, Stability and Development (2008) commits its signatories to incorporate the Guiding Principles on Internal Displacement into national legislation

	State

(UNHCR)

OHCHR, including UN Special Rapporteur on the Human Rights of Internally Displaced Persons

DG ECHO

DG DEVCO

EEAS

MS

Wide range of UN, IOs and INGOs
ERC – Emergency Relief Coordinator
	HA/ECHO

IPA/NEAR

DCI/DEVCO geo programmes (called "uprooted people" in regulation text)

	Trafficking Victims
	· UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children + Optional Protocol against the smuggling of migrants by land, sea and air, Supplementing the UN Convention against Transnational Organized Crime, 2000

· United Nations Convention on the Law of the Sea (UNCLOS), the International Convention for the Safety of Life at Sea (SOLAS) and the International Convention on Maritime Search and Rescue (SAR)
· Council of Europe Convention on Action against Trafficking in Human Beings
· ECHR, Art. 4.

· CEDAW

· CRC – OP on the Sale of Children, Child Prostitution and Child Pornography.

· National legislation

· TFEU, Art. 79
· (2011) EU Anti-Trafficking Directive.
· Global Approach to Migration and Mobility (GAMM)
· DEVCO/HOME Communication “Maximising the Development Impact of Migration” (May 2013)
· European Parliament resolution of 15 March 2012 on human trafficking in Sinai
· Bali Process on People Smuggling, Trafficking in Persons and Related Transnational Crime

· Jakarta Declaration on Addressing Irregular Movement of Persons, 2013

· Sana’a Declaration, 2013
	No defined duty-bearer
DG ECHO

DG DEVCO

DG HOME

MS
EU Anti-Trafficking Coordinator.

OSCE

Council of Europe

OHCHR Special Rapporteur on trafficking in persons, especially in women and children.
Range of UN, IOs and INGOs (incl. e.g. UNHCR, IOM, Unicef, UNODC, ILO, OHCHR, UNWOMEN)
Various quasi-judicial (reporting) mechanisms (HRC, CEDAW, CERD, CAT, ECSR, IACHR, etc.)


	HA/ECHO (Bangladesh)

IPA/NEAR (in FYROM and Turkey)

AMIF/HOME

DCI/DEVCO GPGC thematic programme + geo programmes

	Other types of forced migrants (within or across borders)
	Common for all these different categories is that no formal global legal frameworks exist, but there are in some cases regional frameworks, national legislation, or other types of guidance 
	
	DCI/DEVCO geo programmes (called "uprooted people" in regulation text)

	Generalized violence (armed conflict)

Included as a separate category as many of today’s refugees flee this rather than individual persecution and are thus NOT covered by the 1951 Refugee Convention and its 1967 protocol if the letter of the law is taken literally – which it is increasingly. With respect to e.g. Syrian refugees UNHCR therefore encourages the application of the spirit of the law rather than the letter of the law.
	· 1969 OAU Convention (legally binding)

· 1984 Cartagena Declaration (not legally binding, nevertheless states in Latin America apply it)

· 1994 Arab Convention on Regulating Status of Refugees in the Arab Countries (League of Arab States)

· UNHCR Guidelines on Temporary Protection or Stay Arrangements
· Complementary forms of protection (e.g. EU temporary protection, Subsidiary protection under the EU Qualification Directive)

· National legislation
	States providing asylum

UNHCR

DG ECHO

DG HOME

DG DEVCO

EEAS

EASO?

FRONTEX?

MS

Wide range of UN, IOs and INGOs (incl. e.g. Unicef, ICRC)
	HA/ECHO

	Other situations of violence (not armed conflict)
	· 1951 Refugee Convention and the 1967 Protocol
· UNHCR Guidance Note on Refugee Claims relating to victims of organized gangs
· 1987 CoE European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment.
· National legislation
	No defined duty-bearer
DG DEVCO

DG ECHO

EEAS

Range of UN, IOs and INGOs (incl. e.g. UNHCR, IOM, ICRC)
	HA/ECHO (Central America?)

	Natural disaster induced (including climate change and environmental stress)
	· Currently no status under international or national refugee law. 

· Communication “An EU Strategy on adaptation to climate change” and Commission SWD on “Climate change, environmental degradation and migration” (April 2013)

· The Nansen Initiative is a state-led, bottom-up consultative process intended to build consensus on the development of a protection agenda addressing the needs of people displaced across international borders in the context of disasters and the effects of climate change.
	No defined duty-bearer
DG ECHO

Range of UN, IOs and INGOs (incl. e.g. UNHCR, IOM, Unicef, IFRC)
	HA/ECHO

DCI/DEVCO geo programmes (climate refugees)

	Development induced (including land grabbing)
	The Kampala Convention also covers development-induced displacement.
	States

DG DEVCO
	

	TCNs/migrants expelled from one third country to another
	Cannot find any legal frameworks referencing this – are often assisted on humanitarian grounds
	No defined duty-bearer
DG ECHO

Range of UN, IOs and INGOs (incl. e.g. UNHCR, IOM, ICRC)
	HA/ECHO (Libya, Tchad)

	Voluntary Migration

	Regular migrants

Persons 
	· International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (UNGA 1990)

· National legislation

· TFEU, Art. 67, 77 and 79

· DEVCO/HOME Communication “Maximising the Development Impact of Migration” (May 2013)
· Global Approach to Migration and Mobility (GAMM)
	OHCHR (incl. UN Special Representative for International Migration and Development)

DG DEVCO

DG HOME

FRONTEX

MS

IOM
	DCI/GPGC thematic programme

	Undocumented/irregular migrants including smuggled migrants


	· International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (UNGA 1990)

· UN Protocol Against the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention against Transnational Organized Crime, 2000

· United Nations Convention on the Law of the Sea (UNCLOS), the International Convention for the Safety of Life at Sea (SOLAS) and the International Convention on Maritime Search and Rescue (SAR)

· National legislation

· TFEU, Art. 67, 77 and 79

· Global Approach to Migration and Mobility (GAMM)
· DEVCO/HOME Communication “Maximising the Development Impact of Migration” (May 2013)
· Bali Process on People Smuggling, Trafficking in Persons and Related Transnational Crime

· Jakarta Declaration on Addressing Irregular Movement of Persons, 2013

· Sana’a Declaration, 2013

· UNHCR Global Initiative on Protection at Sea
	OHCHR (incl. UN Special Representative for International Migration and Development)

DG DEVCO

DG HOME

DG ECHO

FRONTEX

MS

Range of UN, IOs and INGOs (incl. e.g. UNHCR, IOM, ICRC, DRC)
	HA/ECHO

EBF/HOME (building and upgrading of areas and centres for persons whose entry is refused and for persons who are intercepted after having crossed the border illegally or when approaching the external borders with a view to illegally entering the territory of the Member States)

DCI/Migration and Asylum

IPA/NEAR (FYROM, Serbia Turkey)

	Migrants/TCNs in crises/ stranded migrants

All non-nationals/non-citizens who are present in the country affected by a crisis and who do not benefit from international protection as refugees. This encompasses individuals with and without legal status in the country, as well as those present in the country temporarily or on a short-term basis and those residing permanently but who are not citizens. This could include tourists, business travelers, foreign students, marriage migrants, migrant workers and their families, victims of trafficking and smuggled migrants. Some may have citizenship of other countries, whereas others may be stateless. Some affected groups, notably refugees and asylum seekers, are entitled to specific legal protections under existing frameworks, and will enjoy rights that will persist even in the event of further cross-border displacement to a new hosting country.
	· No status and no explicit protection under international law – except for being considered civilians under the Geneva Conventions and the Additional protocols (if IHL applies).

· Systematic approach yet to be formulated.

· State-led initiative on Migrants in Countries in Crisis (MiCiC) is ongoing.

	None (under development)
EU (Commission [incl. DG ECHO] and EEAS) part of MiCiC WG

MiCiC WG – lead by the US and the Philippines; other members are Australia, Bangladesh, Costa Rica and Ethiopia (and the EU as indicated)

IOM

UNHCR

ICRC

Some INGOs
	HA/ECHO


Key documents used and key sources for further information
“Protecting Forced Migrants – A State of the Art Report of Concepts, Challenges and Ways Forward”, Roger Zetter, Commission fédérale pour les questions de migration, Confédération Suisse, 2014

“Policy Primer – Mixed Migration: Policy Challenges”, Dr. Nicholas van Hear, The Migration Observatory University of Oxford, September 2011

“Protecting People on the Move”, Evaluation/Learning Brief ♯03, Danish Refugee Council, September 2014
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/international-affairs/global-approach-to-migration/index_en.htm 

www.unhcr.org
www.refworld.org
www.ohchr.org
www.unodc.org 

www.iom.int
http://www.internal-displacement.org/   
http://www.regionalmms.org/index.php?id=2 
http://www.nanseninitiative.org 

http://www.fmreview.org/
http://www.migrationobservatory.ox.ac.uk/ 

http://www.rsc.ox.ac.uk/ 
� These include (along with a number of protocols) the following: Universal Declaration on Human Rights; International Covenant on Economic, Social and Cultural Rights; International Covenant on Civil and Political Rights; Convention on the Elimination of All Forms of Discrimination against Women; Convention against Torture and Other Forms of Cruel, Inhuman or Degrading Treatment or Punishment; Convention on the Prevention and Punishment of the Crime of Genocide; Convention on the Elimination of All Forms of Racial Discrimination; Convention on the Rights of the Child; Convention of the Rights of Persons with Disabilities; � HYPERLINK "http://en.wikipedia.org/wiki/United_Nations_Convention_on_the_Protection_of_the_Rights_of_All_Migrant_Workers_and_Members_of_Their_Families" �International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families�; � HYPERLINK "http://en.wikipedia.org/wiki/International_Convention_for_the_Protection_of_All_Persons_from_Enforced_Disappearance" �International Convention for the Protection of All Persons from Enforced Disappearance�.


� Only if it is established that an ex-combatant has genuinely renounced military activity, the claim to refugee status is examined on considerations of inclusion and exclusion (ref. Art. 1F of the 1951 Convention Relating to the Status of Refugees) 


� Even when consent is present, such consent is nevertheless de facto irrelevant. Detailed information on the issue of consent can be found in the following document: � HYPERLINK "http://www.unodc.org/documents/human-trafficking/2014/UNODC_2014_Issue_Paper_Consent.pdf" �http://www.unodc.org/documents/human-trafficking/2014/UNODC_2014_Issue_Paper_Consent.pdf�





� 146 countries are parties – but this excludes most countries in the Middle East and South-East Asia


� Note that the 1969 OAU Convention broadens the definition to include people fleeing from war and other events that seriously disrupts public order – thus the following definition: Any person compelled to leave his/her country owing to external aggression, occupation, foreign domination or events seriously disturbing public order in either part or the whole of his country of origin or nationality


� (2013) Recast Reception Conditions Directive; (2013) Recast Asylum Procedures Directive; (2011) Recast Qualification Directive; (2014) Revised Dublin Implementing Regulation; (2013) Eurodac Regulation; (2003) Council Directive on the right to family reunification; (2003) Council Directive on third-country nationals who are long-term residents; (2001) Directive on minimum standards for giving temporary protection.


� The Cartagena Declaration similarly broadens the definition to: Persons who flee their countries because their lives, safety or freedom have been threatened by generalised violence, foreign aggression, internal conflicts, massive violation of human rights or other circumstances which have seriously disturbed public order


� Only 48 countries are party to both





� Key issues are: 1) Coercive/involuntary character of movement and 2) Not crossing an internationally recognized State border.


� Some of these include: Azerbaijan, Bosnia and Herzegovina, Colombia, Croatia, Georgia, Ukraine, the Russian Federation, Angola, Burundi, Liberia, Sierra Leone, Sudan and Uganda


� These are NOT legally binding per se, but are derived from various human rights instruments (UDHR, International Covenant on Economic, Social and Cultural Rights (1966) and International Covenant on Political and Civil Rights (1966), etc.) to which many states are party.


� The first the first legally binding regional instrument in the world to impose on states the obligation to protect and assist IDPs, since it was ratified by 15 of the AU member states. Currently 39 of 54 AU member states have signed, while 22 have ratified the convention.


� � HYPERLINK "http://www.internal-displacement.org/countries/angola" �Angola�, � HYPERLINK "http://www.internal-displacement.org/countries/Burundi" �Burundi�, � HYPERLINK "http://www.internal-displacement.org/8025708F004CE90B/(httpCountries)/2A66991A6F1F9FB4802570A7004A8BDF?opendocument&count=10000" �Central African Republic�, � HYPERLINK "http://www.internal-displacement.org/countries/drcongo" �Democratic Republic of Congo�, � HYPERLINK "http://www.internal-displacement.org/countries/congo" �Republic of Congo�, � HYPERLINK "http://www.internal-displacement.org/countries/Kenya" �Kenya�, � HYPERLINK "http://www.internal-displacement.org/countries/Rwanda" �Rwanda�, � HYPERLINK "http://www.internal-displacement.org/countries/angola" �Sudan�, Tanzania, � HYPERLINK "http://www.internal-displacement.org/countries/Uganda" �Uganda�, Zambia


� With 2005 Humanitarian Reform UNHCR is provider of last resort – but this is not in UNHCR automatically translated into having a mandate. Prior to this UNHCR would have to be specifically mandated by the UNSC through resolutions (e.g. Kosovo). The legal and operational rationale underpinning UNHCR's engagement in situations of internal displacement is grounded in Art. 9 of UNHCR’s Statute and set out in the GA Res 48/116 of December 1993 (which spells out the criteria for UNHCR’s engagement with IDPs) as well as in various policy documents published by the Office between 2000 and 2007. The overall legal basis has been complemented by the changes introduced with the 2005 Humanitarian Reform and the 2011 Transformative Agenda determining principles of engagement and priority interventions. 
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