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) Introduction

Social security is of utmost importance for the Ivbeling of workers, their families and
communities as a whole. It is a basic human rigist @ fundamental means for the creation of
social cohesion, thereby contributing to socialgeeand social inclusion. In addition, social
security is an indispensable part of governmeniasqulicy and an important tool for the
prevention and alleviation of poverty. By the saimien, it can, through national solidarity and
fair burden sharing, contribute to human dignityyigy and social justice. It is also an important
factor in political inclusion, empowerment and ttevelopment of democracy. Studies have
shown that social security, if properly managedagices productivity by providing health care,
income security and social services. In conjunctigtih a growing economy and active labour
market policies, it can be an important instruméot sustainable social and economic
development. In light of these remarks, it may bguad that the expansion of globalisation and
structural adjustment policies over the last desddes made social security more necessary than

ever?

In addition, the necessity of ensuring social ségcyprotection to migrant workers
specifically has become increasingly important e tight of the new models of economic
integration, which have emerged in several partshef world over the last decades. The
portability of social security rights undoubtedigcilitates the free movement of labour within
economic zones and thus contributes to guaranteee@roper functioning of these integrated

labour markets. Also, the fact that social secubgnefits can form an important part of the
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remittances which are sent to migrant workers’ ¢toes of origin and which have been
recognised by the world community as significanbldofor development, emphasises the

significance of social security rights for migranrkers from an economic perspective.

Social security is usually established by natidegislation and is related to periods of
employment or contributions or residence. Hence amounts and range of benefits, conditions
of entitlement and the duration of payment withagial security schemes are set out by national
legislation. These schemes are administered bypmaltbodies and governed by national rules
and regulations. National courts and tribunals Ivesaendividual disputes relating to benefit
entittement. The scope of social security schensesherefore traditionally confined to the

territory of a particular state.

Due to the territorial nature of social securitgldhe diversity of the systems in terms of
programmes and their conditions to the entitlemenbenefits, specific difficulties relating to
social security protection may arise when workergrate from one country to another. While
migrant workers run the risk of losing entitlemetdssocial security benefits in their country of
origin because of their absence, they may at thees@me, in their country of employment,
encounter exclusion from social security coverage@an-nationals or a denial of any right to
benefits due to lengthy qualifying periods. The enar worker moves from one country of
employment to another, the more he/she becomegnaldle in this respect. While the personal
situation and experience of these workers may sabgtantially one to another, there are specific
means by which these difficulties can be overcohteese means are laid down in a number of
ILO Conventions and implemented in many countriesough bilateral and multilateral
agreements. However, ILO Conventions dealing whig $ocial security protection of migrant
workers have only been ratified by a limited numbercountries. Furthermore, the network of
bilateral and multilateral agreements still consamany loopholes. In the absence of ratification
of ILO Conventions and social security agreementsia order to guarantee at least some kind
of social security protection in case of major aogencies (e.g. invalidity) to their nationals who
are working abroad, some labour-exporting counthnigge thus adopted, on a unilateral basis,

their own measures of protection.



The present study discusses the practical probletked to the extension to migrant
workers and their families of social security cagg and entitlements. It further examines the
strengths and weaknesses of international conventiad social security agreements concluded
for such purposes in recent years, and suggests ar@y means by which better protection of
migrant workers and their families can be achieyadticularly in the absence of ratification of
relevant Conventions or conclusion of social segusigreements by migrant-sending and by

migrant-receiving countries.

As social security benefits are usually grantedtlen basis of periods of employment,
economic activity or residence, registration eitith the statutory national social security
scheme or other relevant national authority is ireglubefore social security rights are acquired.
Registration tends to be available, if at all, tedular” migrants (i.e. here, those migrants with
formal and legal contracts), not those describetiresgular”. Therefore, this study will focus
more closely on the right of regular migrant woeké&y social security, than the needs, which are

nevertheless important, of “irregular” migrant wers.

[I)  Social security as a basic human right

a) The origins of social security

Human beings have engaged from earliest times & gbarch for protection for
themselves and their dependents. As a corollagyrerg one’s security has always been placed
at the centre of peoples’ priorities and has guittedr choices and decisions. As communities
emerged as the dominant social structure, the iptenof mutual solidarity started to develop.
Accordingly, systems were designed, which enabledesies to cope with various forms of
hardship confronting everyday life. These perceineéds are at the origin of social security,
which is considered as one of the main pillars dictvoverall security restand, given its very
nature, recognised worldwide as a basic human,rggnt of the broader family of economic,

social and cultural rights.

3 Social Security Principlesnternational Labour Office, Geneva, 1998, p. 1.



Social security can be understood as “the protectitich society provides for its
members, through a series of measures, againgtcttreomic and social distress that otherwise
would be caused by the stoppage or substantiaktieduof earnings resulting from sickness,
maternity, employment injury, unemployment, invéld old age and death; the provision of

medical care; and the provision of subsidies faldcan.”

b) Social Security in the Universal Declaration of Human Rights and in the | nternational

Covenant on Economic Social and Cultural Rights

From a global legal perspective, the recognitiontled right to social security has been
developed through universally negotiated instrumetitat describe social security as a
fundamental societal right and that grant thistrighevery human being, as laid down in Article
22 of the Universal Declaration of Human Right agdpin 1948, and in Article 9 of the
International Covenant on Economic Social and GaltRight$ adopted in 1966. Although the
Universal Declaration of Human Rights, adopted a®Jrdated Nations General Assembly
Resolution creates no binding obligations for stgter se, it is widely held that some of its
provisions have become part of customary internatitaw, due to the widespread acceptance of
its authority and the strong moral force it carfiéss for the International Covenant on Economic
Social and Cultural Rights, it establishes undeiichr 2 the obligation of State Parties to take
steps, to the maximum of their available resounaéh, a view to progressively achieving the full
realisation of the rights recognised by the Covénby all appropriate means, including the
adoption of legislative measures, and guaranteesxarcise of the rights without discrimination.
Ratified as of January 2006 by 152 countries niglémentation is monitored by the Committee

on Economic, Social and Cultural RightsA more recent human rights instrument, The

* Introduction to social securifyinternational Labour Office, Geneva, 1989, p.3.

® Universal Declaration of Human Rightadopted by General Assembly Resolution No. 21MAd¢n 10 December
1948, Article 22:

“Everyone, as a member of society, has the rigkbtdal security and is entitled to realizatiomptigh national
effort and international co-operation and in aceok with the organization and resources of eaate Sif the
economic, social and cultural rights indispensétéis dignity and the free development of hisspeiality.”

® International Covenant on Economic, Social and @nalt Rights adopted by General Assembly Resolution
No. 2200A on 16 December 1966 (entry into forcauary 1976), Article 9: “The State Parties tophesent
Covenant recognise the right of everyone to saealrity including social insurance”.

" See, for instanc&ppenheim’s International La(®" ed.), Volume 1, Parts 2-4, Longman: New York aoddon,
1996, p. 1004.

® The Committee on Economic, Social and CulturahRidias examined reports of States Parties dealthghe



International Convention on the Protection on thghE® of All Migrant Workers and Members
of Their Families, was adopted in 1990 setting out standards asd®gae protection of migrant

workers’ rights, including the right to equality méatment regarding social security.

C) Social Security in ILO Standards

More detailed and comprehensive than the instrusnefdéscribed above are the
Conventions and Recommendations adopted undeutpcas of the ILO in the field of social
security, which are not limited to declaring thaséeance of a right, but which also develop
content and corollary obligations for the ratifyiatate, giving more practical significance to the
right set out.

Setting international standards in the field ofigbgecurity has been and is still one of the
core activities of the ILO. As early as 1919, theegmble of the International Labour
Organisation Constitution set forth the followingads in this field: the “... prevention of
unemployment ...”, the “... protection of the workeraagst sickness, disease and injury arising
out of his employment, the protection of childrgoung persons and women, provision for old-
age and injury ...” and “... protection of the intesestf workers when employed in countries
other than their own... ”. Underlying these objectiveere “... sentiments of justice and

humanity... ”, as well as a desire to secure the paant peace of the world.

In 1944, the General Conference of the Intermalidabour Organisation recognised the
“solemn obligation” of the International Labour @rgzation to further encourage among the
nations of the world programmes which would achj@vier alia, the extension of social security
measures “... to provide a basic income to all indnefesuch protection and medical care... ”, as
well as “... provision for child welfare and mategngrotection... ” (Declaration of Philadelphia,
1944)™°

right to social security on some occasions, buy exdirectly. Most of the concluding observatiorfstbe
Committee referred to discrimination in administratdecisions regarding entitlement to social siggur
benefits, on the basimter alia, of gender, occupation and marital status.

° The International Convention on the Protectionh Rights of All MigranWorkers and Members of Their
Families adopted by the UN General Assembly Resolution4$6158 of 18 December of 1990.

19 Declaration concerning the aims and purposes ofitiernational Labour Organizatio(Declaration of
Philadelphia), adopted by the International Lab@anference on 10 May 1944, Article 111 (f).



Hence, establishing social security as a bagkt for all workers and promoting its respect
and application by member states is part of the'sli@andate. Since its first session in 1919, the
International Labour Conference has adopted 186v€@dions, out of which 31 specifically
concern social security. Out of the 194 Recommendsitadopted before 2006, 23 specifically
deal with social security. The ILO Governing Bodgviewed these Conventions and
Recommendations relating to social security in 2002he light of the current needs of the
international community, and confirmed that it nega8 of these Conventiorisand 7 of these

Recommendation$ as being up-to-date.

The Convention on Social Security (Minimum Standarti®),102 is the flagship of ILO
social security conventions as it is the only in&ional instrument that sets worldwide-agreed
minimum standards for all nine brancliesf social security. As such, it is recognised as a
instrument which has had substantial influencenandevelopment of social security in national
systems in various regions of the world, and whithherefore, is deemed to embody an
internationally accepted definition of social séydf. Such influence has also been felt at the
regional level, where, for instance, Convention N2 was used as the blueprint for regional
instruments such as the European Code of Socialri8eclts principles are reflected in other
regional instruments such as the European Socialrt@h the Treaty of Amsterdam of the

European Union and those developed in Africa artthlAamerica.

" These are: Social Security (Minimum Standards)v@ation, 1952 (No. 102); Equality of Treatment (&bc
Security) Convention, 1962 (No. 118); Employmeijity Benefits Convention, 1964 (No. 121); Invalidit
Old-Age and Survivors’ Benefits Convention, 1960(MN28); Medical and Sickness Benefits Conventi®§9
(No. 130); Maintenance of Social Security Rights1@mntion, 1982 (No. 157); Employment Promotion and
Protection Against Unemployment Convention, 1988.(h68); and Maternity Protection Convention, 2000
(No. 183) .

2 These are: Income Security Recommendation, 1944&K); Employment Injury Benefits Recommendation,
1964 (No. 121); Invalidity, Old-Age and SurvivoBénefits Recommendation, 1967 (No. 131); Medical an
Sickness Benefits Recommendation, 1969 (No. 134)ndnance of Social Security Rights Recommendation
1983 (No. 167), Employment Promotion and Protecfigainst Unemployment Recommendation, 1988
(No. 176); and Maternity Protection Recommenda#6a0 (No. 191).

3 The nine classical branches of social securityiagerstood, under international social security; ks
comprising: medical benefit; sickness benefit; uplEtyment benefit; injury benefit; old-age beneiityalidity
benefit; family benefit; maternity protection; asalrvivor's benefit.

14 |LO: Report of the Committee of Experts on the Agation of Conventions and Recommendations, Refiort
(1A), International Labour Conference,®%$ession, 2003, p.20, para.53.



[l) Restrictions to migrant workers’ social

security rights under national legislation

Migrant workers often face difficulties with regatd social security coverage and
entitlement to benefits that national workers d@mase who have lived and completed their whole
working life in one country do not face. These idiffties are mainly due to the fact that social
security systems are established under nation#&ld¢ign and are either linked to periods of
employment, economic activity, or residence. Thatjonal social security laws often contain
features that are to the disadvantage of workeis milgrate from one country of employment to

another as compared with nationals who only wortheir country of origin.

a) Restrictions to social security rights dueto the principle of territoriality

Several ways in which migrant workers tend to suffesadvantage regarding social
security stem from therinciple of territoriality. The incorporation of this principle in national
legislation has the effect of limiting the scopeagiplication of social security legislation to the
territory of the country in which it has been emalct This principle is not only a reflection of the
sovereignty of a state, but also a result of tlehrieeal impossibility of enforcing mandatory
legislation in another country. Two major problenvhich arise from the implementation of this
principle, are:

- the loss of coverage, and

- the limitation on the “export” of benefits abroad.

By virtue of this principle, workers who are leagitheir country of origin to work abroad
may lose coverage under their national social $gcsystem and thus run the risk of having no

social security coverage, either in their countrgrigin, or in their country of employment.

It may also happen that, as a result of applyimgghinciple, beneficiaries residing abroad
are debarred from “exporting” their benefits todaed in their country of residence, or the export
of benefits abroad may be made conditional on trelasion of bilateral or multilateral social
security agreements with the country of resideftris, migrant workers who return to their

country of origin may be totally deprived of theiocial security benefits, or deprived of the



benefit if their country of origin did not conclu@ay social security agreement with the country
of employment. Such limitations may be due to manetestrictions or to administrative
problems (e.g. benefits in kind such as medicaVises cannot be provided directly by the
competent social security institution outside efatea of competence), but may also be based on
the underlying idea that a State is, in the filstp, responsible for the people living within its

borders.

b) Restrictions to social security rights dueto the principle of nationality

Migrant workers’ social security rights may also bffected by theprinciple of
nationality. The inclusion of this principle in national socsgcurity legislation may result in the
exclusion of foreign workers from social securityverage under the national schemes. While
such discriminatory rules can be found in some tis) few go as far as to entirely deny social
security coverage to foreigners, although someidorevorkers are denied access to specific

social security benefits.

C) Restrictions to social security rights due to the lack of conclusion of bilateral or

multilateral agreements

In addition, migrant workers face the risk of Iasitheir social security rights when they
are successively or alternately covered by themsebeof two or more countries. In almost all
countries, the payment of benefits, with the exoeptof employment injury benefits, is
conditional upon a qualifying period of contribut®or employment or residence. While such a
qualifying period tends to be relatively short &rort-term benefits, including sickness benefit,
maternity benefit or unemployment benefit, it cam lp to 15 years and more for old-age,
invalidity and survivors’ pensions. Due to thesadaqualifying periods, migrant workers may
risk losing entitlement to benefits if different rjpgls of service in each country are not
accumulated, with the result that qualificatiordisallowed for benefits in any of the respective
countries. In this respect, bilateral and multilatesocial security agreements ensure that where
the right to benefit is conditional upon the contiple of a qualifying period, account is taken of

the periods served by the migrant worker in eaghaibry country.



Multilateral agreements, in comparison to bilateagreements, have the advantage of
generating common standards and regulations aral@iding discrimination among migrants
from various sending countries who might otherviisegranted different rights and entitlements
through different bilateral agreements. In additianmultilateral approach eases the bureaucratic

procedures by setting common standards for admatig rules implementing the agreement.

IV) ILO standards for the protection of migrant wor kers’ social security

rights

The need for the protection of migrant workers’ iabsecurity rights was already
recognized at the beginning of thech@entury when the first bilateral agreements were
concluded in Europe. These early agreements weredaespecially at equality of treatment and
also, in the case of compensation for employmejotrigs, at the payment of pensions to the
injured persons and to their dependents residenadB. In the following decades, coordinated
efforts at the international and regional level fedhe adoption of several instruments which aim
at guaranteeing migrant workers complete and coatia social security protection on the basis

of equality of treatment with national workers.

From ILO’s early years, the International Labournfawence has inserted clauses on
equality of treatment between national and nonenmali workers into its social security
Conventions. In addition to the general social ggcConvention which set minimum standards,
the International Labour Conference has adoptedrakinstruments which specifically lay down
provisions for the protection of migrant workerscgl security rights, namely thiequality of
Treatment (Accident Compensation) Conventid@25 (No. 19), theEquality of Treatment
(Social Security) Conventipri962 (No. 118) and thMaintenance of Social Security Rights
Convention 1982 (No. 157), together with its supplementb®fgintenance of Social Security
Rights Recommendatiph983 (No. 167).

15 The earliest Convention concerning compensatioetigployment injury was concluded on 15 April 1904
between France and Italy. For more detailed inféionaseeSocial Security For Migrant Workers
International Labour Office, Geneva, 1977, pag&s



Before describing these Conventions in detail, menshould be made of the five basic
principles established through the Conventionst #ra part of all bilateral and multilateral

agreements on social security, namely:

- Equality of treatmentwhich means that an immigrant worker should hagefar
as possible, the same rights and obligations agaeresidents;

- Determination of the applicable legislatido ensure, by establishing the rules for
determining the applicable legislation, that theialosecurity protection of a
migrant worker is governed at any one time by &weslation of one country only.

- Maintenance of acquired rights and provision of &f#s abroad which means
that any acquired right, or right in course of astjion, should be guaranteed to
the migrant worker in one territory, even if it hasen acquired in another, and
that there should be no restriction on the paymentany of the countries
concerned, of benefits for which the migrant haalifjgd in any of the others.

- Maintenance of rights in course of acquisitiovhich means that where a right is
conditional upon the completion of a qualifying ipelf account should be taken
of periods served by the migrant worker in eachntgu

- Reciprocity,which is an underlying principle of all these Conttens. By its
application, equal treatment is to be granted dolynationals from countries,
which, by ratifying the relevant instruments, hagreed to apply the same rules.
A country, which refuses equal treatment to workessn another country, cannot
expect that the other country will in return gragual treatment to its own
workers. This feature of reciprocity is almost wreqto this subject of labour

migration.

a) Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19)

The scope of this Convention centres on compemsatgulting from industrial accidents.
Under its provisions, each ratifying State undextato grant nationals of any other contracting
party and their dependants the same treatmenspect of accident compensation as it grants to

its own nationals. Thus, foreign workers have tanmduded in the national scheme. There is no



obligation to pay benefits abroad, but if benefite paid to nationals living abroad, the same
should be applied to foreign workers. Equality reatment must also be guaranteed without any
condition of residence in the territory of the 8ta question. Convention No. 19 is directly
applicable without necessitating the conclusioamf bilateral or multilateral agreement between
the States concerned; however, the measures fargrayof benefit abroad may be determined if

necessary between the States concerned.

b) Equality of Treatment (Social Security) Convention, 1962 (No. 118)

To be able to ratify this Convention, a State muavte social security legislation in
effective operation within its territory, coveringg own nationals for one or more branches of
social security corresponding to those defined iy $ocial Security (Minimum Standards)
Convention, 1952 (No. 102). In ratifying this Contien, States are free to choose the branch or
branches to which its provisions would apply. Thisreo need for social insurance schemes to
provide periodical benefits; state run schemespaigent fund or even a scheme based on direct
employers’ liability could do so. The purpose oistiConvention being merely co-ordination of
national codes of social security legislation,aed not even require a minimum development of

these legislations.

According to Article 3, paragraph 1, the Conventgnants the benefit of equality of
treatment to nationals of other State Parties €0Gbnvention (global reciprocity). Equality of
treatment, however, should also be provided togesds and stateless persons without any

condition of reciprocity (Article 10).

Equality of treatment shall apply not only in tleeritory of the State concerned, but also
without any condition of residence when workersdesabroad. This means that if nationals
(including members of their family or survivors)eagranted social security benefits when they
are residing abroad, they shall be provided, lilsewin the same circumstances, to the nationals
of any other State in which the Convention is ircéo In this regard, the Convention provides for
a global reciprocity: equality of treatment applisespective of the branches of social security

for which a ratifying State has accepted the olilbgs of the Convention, even if the other State



in question has no legislation at all on the sasmeht. However, a ratifying State does not need
to apply the principle of equality of treatmentrtationals of another State regarding a specific
branch, if that State does not grant equality edtiment with regard to the specific branch even

though it has enacted legislation relative to tranch®.

Convention No. 118 requires State Parties to @rtdeavour to participate in schemes for
the maintenance of acquired rights and rights ure® of acquisition in favour of nationals of
other State Parties to the Convention, and for dmahch accepted by these States (Article 7).
Such a scheme should, in particular, provide far thtalization of periods of insurance,
employment or residence and of assimilated peffiodthe acquisition, maintenance or recovery

of rights and for the calculation of benefifs.

Article 5 of the Convention lays down the princiglethe provision of benefits abroad
with respect to invalidity benefits, old-age andvstors’ benefits, employment injury benefits
and death grants. This obligation is limited to tlagionals of the State concerned and to those of
other States, which have accepted the obligatidnsh® Convention for the same branch
(reciprocity branch by branch). However, the payimaroad of so-called “non-contributory
benefits” may be made subject to the participatibthe Member state concerned in bilateral or

multilateral social security agreements.

As for the maintenance of the acquired rights mristerm benefits, there is an obligation
for the ratifying States to endeavour to negotiatggood faith the conclusion of bilateral or
multilateral instruments. These agreements mustigedfor the maintenance of rights in course
of acquisition to short-term as well as long-tereméfits, irrespective of whether the entitlement

to the benefit is subject to a qualifying period.

Finally, the Convention requires State Partiestttoiafford each other administrative
assistance free of charge in order to facilitak ithplementation of its provision and of their

respective legislation (Article 11).

16 Article 3(3) of the Convention in comment.
171LO GB.283/LILS/WP/PRS/3, 2838Session Geneva, March 2002, p. 14.



C) Maintenance of Social Security Rights Convention, 1982, (No. 157) and Maintenance
of Social Security Rights Recommendation, 1983 (No. 167)

Convention No. 157 supplements Convention No. kLB provides for the maintenance
of migrant workers’ social security rights and thmintenance of these rights in course of
acquisition. Convention No. 157 applies to eacthefnine branches of social security for which
a State Party has legislation in force (Article @)like Convention No. 118, which allows State
Parties to choose just one or more out of the hirgaches. Unlike Convention No. 118, it
contains no provisions requiring State Partiescttmoad within their territory equality of treatment
between nationals and non-nationals. Instead, #lsdevith two issues not addressed in
Convention No. 118: determination of the applicdblgislation in accordance with rules set by
the Convention in order to avoid conflicts of lapgticle 5) and administrative assistance and
assistance to persons (Part V), which require JRaities to the Convention to promote the
development of social services to assist personserned in their dealings with the authorities,
institutions and jurisdictions, particularly witlespect to the award and receipt of benefits to
which they are entitled and the exercise of thghtrof appeal (Article 14).

Every State Party must endeavour to participath esery other State party concerned in
schemes for the maintenance of rights in courseeqtiisition in respect of each branch of social
security for which every one of them has legiskatia force (Part Ill). Such schemes must
provide for the adding together of periods of iaswwe, employment, occupational activity or
residence with a view to the acquisition, maint@eaor recovery of rights and the calculation of
benefits. The schemes must also determine the farfou awarding benefits as well as for the
apportionment of the costs involved. The Conventiorther requires State Parties to it to
endeavour to participate in schemes for the maames of rights acquired under their legislation

as regards each branch of social security for whadh of them has legislation in force (Part V).

The Convention also provides for the provision ehéfits abroad (Article 9). For long-
term contributory benefits, such provision is adirobligation deriving from the right acquired
under the legislation of the State Party. The @lian covers beneficiaries who are nationals of a



State party or refugees or stateless personspécése of their place of residence. In the case of
non-contributory benefits, the conditions for theoyision abroad are determined by mutual
agreement between the States concerned. The QGamvémther establishes specific rules for

the payment of short-term benefits to beneficiargssding abroad (Article 10).

Convention No. 157 is supplemented by tHaintenance of Social Security Rights
Recommendation, 1983 (No. 16Which contains comprehensive model provisions tfor
implementation of the Convention (see Annex Il bé tRecommendation). Annex | of the
Recommendation contains model provisions for theckesion of bilateral or multilateral social
security agreements. They cover all nine branchesocial security as defined by ILO
Conventions and consider all different kinds of esoks. In addition, the model provisions
contain the common definitions, the rules on theliapble legislation, rules on alternative
methods of maintaining rights in course of acqigritfor different kinds of benefits, different
alternatives for the maintenance of acquired rigatsl provision of benefits abroad, and

miscellaneous provisions on mutual assistance legtw#ferent national institutions.

d) Social security protection of irregular migrant workersin ILO instruments

As regards social security benefits, the releva@ $ocial security instruments make no
reference to the protection of migrant workers mnimmegular situation. The same applies with
respect to other international instruments that deéth migrant workers in an irregular situation
and with social security. One exception, howevem de found in the Migrant Workers
(Supplementary Provisions) Convention, 1975 (N®&),L#vhich stipulates that migrant workers
in an irregular situation shall have the same sgig regular migrant workers concerning social
security rights arising out of past employment.sThrovision must in particular be understood
for the purpose of acquiring rights to long-ternméféts. Within this context, it appears from the
General Survey on migrant worketsat the wording “past employment” refers to pgastiods of
both legal and illegal employment. Paragraph 38§19t the Migrant Workers Recommendation,
1975 (No. 151), which accompanies Convention N@&, X¥¢commends that migrant workers,



irrespective of their legal status, who leave tloeintry of employment should be entitled to

benefits which may be due in respect of any emptntrinjury sufferetf.

V)  Regional Co-ordination Instruments

Multilateral co-ordination of social security lelgison has developed not only at the
international, but also at the regional level. Tingt instance of this trend dates to a convention
concerning reciprocity with regard to employmenjuiies concluded by the Scandinavian
countries (Denmark, Norway, Sweden) in 1919. Sittee Second World War, this regional
movement has undergone a remarkable expansion thedarfluence of economic integration. In
that connection, the co-ordination of social sdgulegislation was very soon seen to be an
ingredient of the liberalization of the movementsneanpower and of the free movement of
workers that was needed in order to remove theaolest due to the restrictions and losses of

rights resulting from the separate applicationiiedent social security legislation.

Having regard to the new responsibilities, presgie the above evolving situation, the
regional organizations concerned generally turnddr-technical collaboration in the design of
multilateral agreements — to the ILO due to itglexperience and extensive qualifications in the
field of international co-ordination. The ILO hdsus been associated with the preparation and,
when appropriate, the application of most of thgiaeal instruments of social security adopted
after the Second World War. These include Europeayanizations (especially the Central
Commission for Rhine Navigation); Caribbean orgatians (such as the Caribbean Community
Countries (CARICOM)); in Africa, the Common Africand Mauritanian Organization and the
Economic Community of West African states; in Ewpphe Council of Europe, the East
European Economic Community; in the Americas, tihga@ization of Central American States
and the Countries of the Andean Group. Due to thaseus involvements, the ILO was able to
contribute to the protection of migrant workergjhis not only at the international level, but

could at the same time ensure a measure of codatmn at the regional level.

18 Migrant Workers Report IIl (Part B) International Labour Confecer87" Session, Geneva 1999,sections 307 and
308, page 111 and 112.



a) Coordination of social security rightsin the European Economic Community

The European Economic Community (EEC) was foundetdb7 by the EEC Tredfito
establish a common market between its Member &tatés a consequence of the progressive
economic integration established under the Trdahaty,need for coordinating the social security
legislation of Member states very soon became agmpas did the importance of regulating intra-
regional migratory flows and the treatment of national workers. In this respect, EC
Regulation No. 1408/71 on the application of soseturity schemes of employed persons and
their families moving within the Community was atkgb in 1971. Rules for its administrative
execution were then adopted 1972 in EC Regulations. Its application was sgjoently
extended to self-employed persons and memberseaffamilies’?, student& and nationals of
third countrie&®. It should be noted, however, that Regulation 14D8does not yet cover

supplementary social security schemes.

Regulation 1408/71 is applied between EU countries. personal scope has been
extended by Association Agreements concluded betviid¢ and Maghreb countries (Algeria,
Morocco and Tunisia). It also applies to the caestiof the European Free Trade Association
(EFTA) (Iceland, Liechtenstein and Norway, with #wception of Switzerland) by virtue of the
EC-EFTA European Economic Space Treaty. An extensfadhe scope of these Regulations to

cover all workers in the EU irrespective of theationality is under consideration.

The personal scope of the Regulation includes eysplo or self-employed persons and
their survivors, as well as civil servants or pasdreated as such. The material scope of the
Regulation covers sickness, maternity, unemploynagat family benefits and death grants, as

well as invalidity, old-age, survivors’ benefitscaamployment injury benefits, as provided in the

19 Treaty establishing the European Economic CommyRiEC), adopted on 25 March 1957.

20 The ECC founding countries are: Belgium, Francern@ny, Italy, Luxembourg and The Netherlandspfeihg
which 19 additional countries joined. As of Febgua006, there are 25 Member states: Austria, Beigiu
Cyprus, Czech Republic, Denmark, Estonia, Finl&mdnce, Germany, Greece, Hungary, Ireland, Itadyyig,
Lithuania, Luxembourg, Malta, The Netherlands, Rd|&Portugal, Slovakia, Slovenia, Spain, Swedetitedn
Kingdom.

21 Regulation (ECC) No. 1390/81, 12 May 1981.

22 Regulation (EEC) No. 307/1999, 8 February 1999.

2 Regulation (ECC) No. 0859/2003, 14 May 2003.



national legislation of Member states. Social aaeie and medical assistance are excluded from

the scope of the Regulation.

The Regulation also states the general principtoraing to which the categories of
persons covered by the Regulation are exclusiuédjest to the legislation of the State where the
activity is exercised. However, the Regulation pdeg for exceptional cases where either the
legislation of the State of residenakthe employee or thiegislation of the State of residenae

the employerre applicable.

Special rules are provided for the conditionsrdfteement to benefits, its calculation, and
payment of these benefits. These envisagadigeegation of insurance period®mpleted under
the legislation of several Member states is enedagith regard to the completion of the

gualifying period and the calculation of the betsefi

b) Coordination of social security rightsin the context of the Council of Europe

Other than in the European Union context, muéialt agreements have been concluded
under the auspices of the Council of Europe in otdeapply thePrinciple of equality of

treatmentin the field of social security to nationals of Mieen state%.

TheEuropean Interim Agreemem& Social Security Schemas1953 set out the right to
equality of treatment for nationals of contractipayties with regard to social security schemes
and, in addition, extend to nationals of all parttte advantages of bilateral and multilateral
agreements concluded between them. The first di agceements concerns old-age, invalidity
and death benefits, whereas the second includesttier branches of social security. The
European Convention on Social Secdfityvhich entered into force in 1972, mainly refletts

principles and substantial provisions encompagssé&Ji Council Regulation 1408/71.

C) Other social security agreementsin Europe

2 The Council of Europe groups together 46 counafd8entral, Eastern and Western Europe.
% European Convention on Social Securitgiopted on 16 April 1964 is available on the Qilusf Europe website:
http://conventions.coe.int.



When theEuropean Convention on Social Secfitgntered into force in 1972, most of
the multilateral social security conventions addppeeviously by European countries became
outdated, due to their replacement by relevant ipimvs of the Convention or by new
multilateral agreements concluded in applicatiorc@tain provisions of the ConventfdnThe
Convention, however, specifically provided for tteanaining in force of three of the existing
agreements, together with any legislative instrushamich would codify, amend, supplement, or
bring these agreements into fofé& hose were: thAgreement concerning the social security of
Rhine Boatmeof 1950, revised in 1961 to ensure conformity vEBC Regulations Nos. 3 and
4; theConvention on social securigpncluded on 5 September 1955 between Denmaraniéin
Iceland, Norway and Sweden, as modified by subsegigreements and Protocols, as well as
the Supplementary Agreements to that conventiod;th@European Convention of 9 July 1956

on Social Security for International Transport Weirk

d) Social security agreementsin Africa

In 1993, the Economic Community of West Africaratss (ECOWASY adopted the
General Convention on Social Secutibyensure the equality of treatment of treatmentfoss-
border workers and the preservation of their sa®alrity rights when living abroad. Elaborated
with the assistance of the ILO, this multilatergkeement constitutes a synthesis of Member
states’ social security systems and replaces alligus social security agreements concluded
between ECOWAS Member states. The agreement geasamquality of treatment between
national and non-national workers under nationaliadosecurity legislation. Furthermore, it
contains provisions for the determination of apgible legislation. The personal scope of the
agreement covers all workers and their families whalify for social security benefits, while the
material scope covers invalidity, old-age and swms’ benefits, benefits in respect of
occupational injuries and diseases, family and mdte benefits and sickness benefits. A
Committee of Experts was established under theeawgat. It is not only entrusted with the

fostering of cooperation between Member statesiénfield of social security, but also with the

% |bid., note 8.

%" |bid., note 8, Article 5.

% |bid., note 8, Article 6(3), in conjunction with Annex (I) to the Convention on Social Security.

29 ECOWAS is comprised of Benin, Burkina Faso, Caleodé, Cote d’Ivoire, Gambia, Ghana, Guinee, Guinee
Bisau, Liberia, Mali, Niger, Nigeria, Senegal, $&teone and Togo.



provision of direct assistance to migrants thenmeselin particular regarding the legal protections

available to them in the host courifty

Within the context of the Economic Community oktlCountries of the Great Lakes
(CEPGLY", a general social security convention was adopteti978 and came into force in
1980. It is modelled on international instrumemgh the sole difference being that it does not

extend its scope of application to family and maitgrbenefits.

As of March 2006, no social security agreement baen concluded by the Southern
African Development Community (SADC) countriés With regard to the East African
Community (EAC) countri€éno agreement had been concluded, but it shouldobednthat

discussions on the adoption of an EAC social sgcagreement were under way.

e Social security agreement of the Caribbean Community Countries (CARICOM
Agreement on Social Security)

The CARICOM Agreement on Social Secuhgs been signed within the perspective of
harmonizing the social security legislation of Membstate¥. It explicitly refers to ILO
Conventions in its preamble and is based on theetfiundamental principles stated therein:
equality of treatment for residents of the contragparties under their social security legislation
maintenance of rights acquired, or in course olieition; protection of and maintenance of such
rights notwithstanding the changes of residencengntloeir respective territories. The provisions
of the Agreement are largely based on the modeligions for the conclusion of bilateral or

multilateral social security instruments set outlli® Recommendation No. 167 of 1963. The

30 For more information see: Robert, Rhe social dimension of regional integration in E®WAS Working Paper
No. 49, Policy Integration Department, ILO, Gene2@04.

31 The CEPGL is comprised of Burundi, the DemocrBepublic of the Congo and Rwanda.

32 The SADC is comprised of Angola, Botswana, DemidxcRepublic of Congo, Lesotho, Madagascar (menttiers
pending), Malawi, Mauritius, Mozambique, NamibigyBhelles, South Africa, Swaziland, Tanzania, Zambi
and Zimbabwe.

%3 The EAC is comprised Kenya, Tanzania (and Zanyiad Uganda.

34 The following countries constitute the CARICOM miggmship: Antigua & Barbuda, The Bahamas, Barbados,
Belize, Dominica, Grenada, Guyana, Haiti, Jamadibantserrat, St. Kitts & Nevis, Saint Lucia, St. ¢ant &

The Grenadines, Suriname, and Trinidad & Tobago.



Agreement entered into force in 1997. As of Mar@®& thirteen Member states had so far
signed and ratified the Agreement, and twelve Mamsketes had enacted domestic legislation to

give legal effect to it.

The personal scope of the Agreement includes éaspersons who are or have been
subject to the applicable legislation of one or en@ontracting parties as well as to their
dependants and survivors, irrespective of natipnalts material scope applies to long-term
benefits, namely invalidity, old-age and survivopgnsions, disablement pensions and death

benefits.

The insured persons are subject exclusively toleébgeslation of one contracting party
(generally, the legislation of the state where they employed), even if they are resident in the
territory of another contracting party. Specificcegtions to this rule are provided for several

categories of workers as, for instance, employéé&susnational enterprises.

VI)  Application of social security protection of migrart workers in practice

Today, of the 86 million estimated migrant workessly a small fraction is likely to
enjoy social security benefits. Most of the worketso do enjoy some degree of social security
protection come from OECD countries. Consideringt ih most cases migrant workers move
from less developed to more developed countriesgtlestion arises as to the underlying causes
of such a low level of coverage both in terms afems and entitlement to benefits. To address
this question, it is necessary at the outset tk &idhe legislation and practice of the statestmos

concerned by labour migration.

An examination of the situation shows that alltbé twelve main migrant receiving

countrieg® in the world have social security schemes in platanly social insurance and social

3 According to size: United States, Russian Fedaratbermany, Ukraine, France, India, Canada, Saatiia,
Australia, Pakistan, United Kingdom, The Peoplegp&blic of China.



assistance schemes, universal benefits schemegellaas schemes sponsored by emploiers
However, only a few countries guarantee comprekiensocial security protection to migrant
workers under the national social security systamthe form of access to social security
coverage, entitlement to benefits and the righteteive the benefit without any condition of
residence and irrespective of the conclusion ofa@ecurity agreements. France and Poland are
among these countries in which migrant workers hheesame rights to social security benefits
as national workers and which guarantee the expbibenefits to migrant workers’ home
countries, irrespective of the conclusion of bilateor multilateral agreements with these

countries.

ILO Conventions for the protection of migrant wer&’ social security rights and their
ratifications clearly illustrate the current sitiost of migrant workers. A close look at the
situation shows that thequality of Treatment (Accident Compensation) Catiga, 1925 (No.
19), which requires equality of treatment between amati and non-national workers for
employment injuries, is ratified by 120 ILO Memistated’, nine of which belong to the twelve
main migrant sending countries (see Annex) and rséxdong to the twelve main migrant
receiving countries (see Annexjhe Equality of Treatment (Social Security) Coneent1962
(No. 118)which provides for, inter alia, equality of treant between national and non-national
workers, the export of certain benefits abroad, whith encourages State Parties to participate
in social security agreements, is ratified by 3®IMember staté& Sever® of these ratifying
countries belong to the twelve main migrant sendiogntries but only fodf of them belong to
the twelve main migrant receiving countries. Momownly oné' of the twelve main migrant
sending and none of the twelve main migrant rengigiountries has ratified tidaintenance of
Social Security Rights Convention, 1982 (No. 1&hjch provides for the maintenance of
migrant workers’ acquired social security rightsdarghts in course of acquisition and which

received three ratifications in total.

36 See:lLO Migration Survey 2003: Country summariéisO, Geneva, 2004.
37 See: www.ilo.orglilolex/english/convdispl.htm
38 |hi
Ibid
% These ratifying countries are: Bangladesh, Iy, Mexico, Pakistan, Philippines and Turkey.
0 These ratifying countries are: France, Germargialand Pakistan.
1 See: www.ilo.org/ilolex/english/convdispl.htm



The above does not mean, however, that countneshave not yet ratified the three
noted Conventions do not apply tReinciple of equality of treatmenfAlmost all of the main
migrant receiving countries make no distinctionwen nationals and non-nationals in their
social security legislation and practice. For insgg the United States, which is the biggest
migrant receiving country of the world and whichshestablished social insurance and social
assistance schemes as well as schemes sponsoesdphyyeré?, treats legal migrant workers
under these schemes in the same way as nation&kemgorWorldwide, equality of treatment
between national and non-national workers prevailmost social security legislation. This state
practice is also reflected in the twelve main mign@ceiving countries: In addition to the United
States, Canada, China, France, Germany, Indiathendnited Kingdorf? also grant equality of
treatment regarding social security coverage wittamy restrictions as to nationality. Further,
Pakistan, by virtue of its ratification of Conventi No. 118, grants equality of treatment to

nationals of those countries which are also ledadlynd by the Convention.

Some countries, however, discriminate against amigmworkers under their national
legislation by excluding all of them, or specifiategories of them, from coverage or entitlement
to certain benefits, or grant them less favourabdatment. In Australia, a major migrant
receiving country, migrant workers only have thensaaccess to social security cash benefits as
Australian nationals, if they are holders of persrnresident visas and if these holders of
permanent resident visas satisfy residential requants. Holders of a temporary visa do not
have access to social security benefits. Some deantven go as far as excluding migrant
workers from total or partial social security coage on the basis of thinciple of nationality
An example is Saudi Arabia, the eighth biggest eamgmreceiving country of the world, where
foreign workers have been excluded since 1987 fomwerage under the statutory old-age,
invalidity and survivors’ benefits schemes. They anly covered against the risk of employment
injury, and in the case of permanent disabilitygmant workers only receive a lump-sum

payment while national workers are entitled to aspen’* Hungary, Kuwait, the Republic of

“2|LO Migration Survey 2003: Country summari#isO, Geneva, 2004, pages 421 and 422.

“bid., pages 110, 183, 192, 255 and 416

4 Social Security Programs Throughout the World -aAsid the Pacific2004 Joint publication by the
International Social Security Association, Genara the Social Security Administration, Office afliey,
Office of Research, Evaluation and Statistics, Wiragbn, March 2005, pages 163 and 164.



Moldova and Qatar have also excluded foreign warkleom coverage under their national

insurance scheme for old-age, invalidity and swrgvpensions.

As regards payment of benefits abroad, discrimimais much more widespread. A
number of countries suspend the payment of benfitsigrant workers who reside abroad,
while they export the benefits to their own natisnaho reside abroad. Others go as far as to
completely restrict the export of benefits, whilmme countries make the payment of benefits
abroad conditional on the conclusion of recipramadial security agreements with the countries
of residence. Some others provide for a lump-sumetieinstead of a pension if the insured
person leaves the country. Apart from these inétigm| non-national workers run the risk of
losing their rights when they are successivelylt@riaatively covered by the schemes of two or

more countries.

The restriction of payment of benefits to migramirkers abroad while no such restriction
applies to national workers is illustrated in thdian legislation, which provides for the export of
certain benefits (employment injury benefit, famiilgnefit, maternity benefit, invalidity benefit
and survivor's benefit) to its own nationals, but mo migrant workers. Kazakhstan, a major
migrant receiving country, which has a social prbten system comprised of a provident fund
and social assistance, does not allow the expahpfoenefit for migrant workers abroad, while
nationals are entitled to receive their pensionseltas short-term benefits such as medical care,
sickness benefit, maternity benefit and family Higrehen residing abrodd The same situation
applies to Malaysf&, which allows the export of employment injury, atidity and survivors’
benefits to Malaysian nationals only. SimilarlyetBouth African legislation provides for the
export of medical care, maternity, invalidity, semus’ and employment injury benefits to

nationals while non-nationals are only entitledegoeive employment injury benefits abroad.

Among those countries which restrict completely gayment of benefits abroad are
China and the United Arab Emirates, which both bglto the twelve major migrant receiving

countries of the world. Some other countries, algiBen and the Netherlands do not allow the

“5|LO Migration Survey 2003: Country summariéisO, Geneva, 2004, page 230.
“8 |ILO Migration Survey 2003: Country summariéisO, Geneva, 2004, page 255.



export of non-contributory benefits, while othdike Sweden, allow the export of universal non-

contributory benefits only within the European Umio

Most countries, however, make the export of beseiitroad dependent on the ratification
of international conventions or the conclusion @gial security agreements with the countries of
residence in order to control the ongoing entitletrte benefits of insured persons. In addition,
many countries allow the accumulation of socialusiég rights only when either bilateral or
multilateral social security agreements have beewladed. Australia, Canada, Germany, Japan,
United Kingdom and the United States, amongst Wve main migrant receiving countries,
allow the export of benefits and the accumulatidnacquired rights or rights in course of
acquisition only in case of the conclusion of alal or multilateral social security agreements or

the ratification of international social securiggnwentions.

The network of social security agreements is paldity dense among industrialized
countries (see the EU Regulation No. 1408/71 whigterseded the previous network of bilateral
and multilateral instruments of European countréex) other OECD countries. In addition, many
agreements have been concluded between Europeantriesuand their former “colonies”.
Several multilateral instruments adopting the Eeespmodel have also been concluded among
developing countries belonging to economic comnesiitas is the gener@bnvention on Social
Security adopted by ECOWAS.

However, there still exist significant areas withAfrica and Asia without any kind of
social security conventions or agreements, whicbfien due to the fact that social security
systems of migrant sending countries are insufiityedeveloped. This often impedes migrant
sending countries from the conclusion of socialuggc agreements with migrant receiving
countries. Also the widespread use of providentfschemes, particularly in former British
colonies such as Kenya and Uganda, inhibits thesatdes from concluding such agreements.
In addition, migrant sending countries often do Ima¢e the administrative capacity to implement
such agreements and to assume the responsibiliystsfbuting social security benefits. Thus,
there are only a few developing countries, usuatigrant sending countries, which have

concluded bilateral agreements with migrant reogiviountries.



The table “Bilateral social security agreements mgnothe top 12 migrant
sending/receiving countries” displayed in the Annexhis report shows that, out of 20 social
security agreements concluded between the twelyermagrant sending and migrant receiving
countries, fifteen of these agreements were coeduzktween developed countries while only
five agreements were concluded between developnggdeveloped countries. In addition, as
already mentioned, only four out of the 12 mostonignt migrant receiving countries and only 7
out of the 12 major migrant sending countries hatidied Convention No. 118, which, amongst

other provisions, ensures the export of social rsidoenefits abroad.

A closer look at the network of bilateral and materal agreements reveals that few only
of these agreements have been concluded betweeranmigending and migrant receiving

countries.

For example, the United States, which is the magrant receiving country in the world,
has concluded social security bilateral agreemeittsonly 20 countrie¥. All of these would be
considered as developed countries, with only tweeptions, which may be considered as less
than fully develope®. China and Australia, which belong to the most dntgnt migrant
receiving countries, have concluded agreements avith few countries, none of which belongs
to the developing countries. Neither South Afriteg main migrant receiving country in Africa,
nor Ethiopia, the third biggest migrant receivinguotry in Africa, are bound by any social

security agreemefit.

The situation is similar with regard to major migrasending countries. For example,
Nigeria, the main migrant sending country in Afridas concluded only two social security
agreements; India, a major migrant sending couh&y concluded agreements with only two
countries, neither of which belongs to the groupmajor migrant receiving countries. Mexico,

the second major migrant sending country in theldyonas concluded only five bilateral

“7|LO Migration Survey 2003: Country summariéisO, Geneva, 2004, page 255.
“8 |LO Migration Survey 2003: Country summariéisO, Geneva, 2004, page 255.
“9|LO Migration Survey 2003: Country summariéisO 2004, pages 168 and 169.



agreements, but has no such agreement in force thethUnited States, which is the major

receiving country for its migrant workers.

In summary, it appears that almost all countriesngrequality of treatment between
national and non-national workers regarding soseglurity coverage. The majority of migrant
receiving countries throughout the world, howeveake the maintenance of migrant workers’
social security rights and their rights in the s®uof acquisition dependent on the conclusion of
social security agreements or treaties signed wiifirant sending countries. In practice, it is
clear that few migrant sending countries, whichuseally developing countries, have concluded
such agreements or are bound by social securityertions. In the absence of social security
agreements or ratification of the relevant ILO abaecurity Conventions, it is only a small
minority of migrant workers who, on returning teethcountry of origin, are able to realize their

entitlements to social security benefits.

VII) Protecting social security rights: Unilateral measures

Failing the ratification of ILO social security Ceentions for migrant workers and social
security agreements, a number of protective meadoremigrant workers can nevertheless be

taken by either the country of employment or thentoy of origin.

Obviously, thecountry of employmerdan take the most effective measures for migrant
workers. First of all, the national legislation &buprovide equality of treatment between
nationals and non-nationals not only for socialusig coverage, but also for the payment of
benefits abroad, in order to protect family memHBdefsbehind in the country of origin and to
ensure the export of benefits from country of empient when migrant workers return home. In
principle, long-term benefits can easily be trarsf@, but the fact that the national currency of
the countries concerned may not be convertibleuffers severe devaluation can be a serious
obstacle to the export of cash benefits. Exporsingrt-term benefits is possible but is subject to
an agreement, since, for example, the medical ivatibn of the beneficiary’s condition is
required in the case of medical care and sicknemseftis. Similar problems arise for

unemployment benefits, which are conditional upbe person being registered with an



employment agency. Some national legislation prewifor full or partial reimbursement of
contributions in cases where a migrant worker Isatree country of employment. This is
unlikely, however, to be regarded as an ideal snilutand does not properly replace social
security cash benefits which would be paid periakdijcand only in the case of the occurrence of

the contingency.

For thelabour-exporting countryit is more difficult to protect the social secyrnitghts of
migrant workers, but it usually assumes the respditg for providing at least some protection
for its nationals working abroad, when labour-recey countries are neither in a position to
provide it nor willing to negotiate a social setyragreement. Social security coverage can
usually only be extended outside the usual terait@cope of national legislation for migrant
workers abroad who still have a link with the Stetmcerned. For example, in case where the
employer is based in the labour-sending country. @llective contract migrationa type of
migration where national companies export servimaprising both labour and entrepreneurial
components, as in the field of construction), naldegislation can impose on the employer the
obligation to provide social security protectionden the national scheme. Some countries have
also usedrecruitment agenciess a lever to ensure that their migrant workersticoe to be
given some social security protection by imposing these agencies a liability to pay
contributions (see, for instance, the agencieth®recruitment of seamen in the Philippines).

Another possibility for migrant sending countries grant social security protection to
their returning migrant workers is by offering thesaverage undevoluntary insuranceand
allowing them to cover retroactively the periodsewtthey were employed abroad. The latter
option may be particularly attractive where workesseive a lump-sum settlement of their social
security rights accrued in the country of employtuch as under provident fund schemes).
The possibility ofvoluntary insurancenay be in the form of optional insurance withoutfier a
previous period of mandatory coverage. It mustdraiied, however, that the current affiliation

to these schemes is often very low.

Since a mandatory extension of national insuranherses is possible only in exceptional

cases, the only feasible alternative in order tgmt migrant workers seems to be Woduntary



insurance In this regard, the Jordanian national sociausgc system, administered by the
Social Security Corporation (SSC), provides an ket example of the establishment of
voluntary social security insurance for nationalrikess abroa¥f. This scheme is open to
Jordanians nationals working abroad and it provalésage, disability and death benefits. Due to
the large number of Jordanian labourers workin§aadi Arabia and the United Arab Emirates

without social security coverage, the SSC has bstedol two liaison offices in those countries

Another best practice example is provided by thiédpimes. If a Filipino migrant worker
has no social security coverage under the lawshefdountry of employment, coverage is
provided instead through one of the schemes comgrighe Social Security System of the
Philippines (SSS§. These schemes are: the voluntary social insuraystem regulated by the
Republic Act No. 1161 (Social Security Lait)the Medical Care Program for Overseas Filipino
Workers”, the Philhealth Overseas Workers’ Program, andstipplementary pension fund and

savings account (known as SSS Flexi-Fthd)

The Government of Pakistan, who protects their amgrworkers through a group
insurance concluded between the Bureau of EmigraifoOverseas Employment and the State
Life Insurance Corporation, is another example obdjy practice. This group insurance is
financed by a premium paid by applicants on regiisin with the Bureau and provides benefits

in form of a lump sum in the event of disabilitydagieath for a period of two years.

A further measure for protecting the social seguiights of national labourers working
abroad is the provision of waiving the long quafify periods in favour of migrant workers or the
crediting of periods of insurance completed in toeintries of employment in order to give

migrant workers immediate access to benefits.

*0 The official website of the Social Security Corgidon of the Hashemite Kingdom of Jorda®xpatriate voluntary
contribution.http://www.ssc.gov.jo/uploads/expatriateVoluntarg@doution.pdf(March 6, 2006).

®! The Social Security Corporatidntp://www.ssc.gov.jo/englisiiMarch 6, 2006).

2 The Social Security System of the Philippines. Nend updates. Taking care of our modern day heroes
http://www.sss.gov. ph/news/feat0484.htm (MarcBQQ6)

3 NATLEX,Presidential Decree No. 735, further amendingaaegections of Republic Act No. 1161 as amended,

otherwise known as the “Social Security Law”

>4 Government of the Republic of the Philippines. @xiare Order No. 195 of August 13, 1994.

%5 The official website of the Government of the Relpuof the Philippines. Frequently asked questidgerseas
Filipino Workers’ Benefit. http://www.gov.ph/faqdi®_sss.asp (March 1, 2006)




In addition, labour-exporting countries could es&buniversal health care and family
benefit schemes covering all residents, thus cogefamily members of migrant workers left
behind in the country of origin, and migrants wieturn to their home country. These schemes,

however, are rather exceptional in developing atesitthe origin of most migrant workers.

Failing the provision of true social security togmant workers, some limited facilities on
a “last-resort” basis might be provided through #sablishment ofjovernment-sponsored
foundations which would offer a range of services (such as itimintenance of cultural and
religious ties with the home country and the priovisof information on employment conditions
in the country of employment). Foundations can dones provide financial assistance to
migrant workers otherwise not entitled to sociatusgy benefits from other sources, but this
assistance is generally only granted in emergemegt®ns at the discretion of the institution and
therefore not on a regular basis.

VIIl) The way forward

We have reviewed the application of legislative eodf social security protection for
migrant workers around the world and found thatasivall provide in principle for equality of
treatment between national and non-national workidmswvever, in practice only a very few
migrant workers enjoy comprehensive social secuyittection. This results mainly from the
failure of migrant sending and receiving countegher to conclude social security agreements,

on a bilateral or multilateral basis, or to ratife relevant Conventions.

In order to guarantee that social security, as saicbhauman right, is granted to migrant
workers, countries should be encouraged to ratiéylLO social security Conventions relating to
migrant workers and implement them through bildteramultilateral social security agreements,
following the model provisions laid down in Recomdation No. 167 on the maintenance of
social security rights. The ILO is certainly readyprovide assistance to its Member states in this
respect.



By ratifying a Convention, not only does a coungignerally demonstrate publicly its
adherence to the principles contained therein,itatso pledges to apply these principles in
national law and practice. This is particularly mng@ant in situations where an international
element is involved as it is the case for the magonal migration of labour. The ratification biet
relevant Conventions ensures the application ofrsomrules by the different States which are

then dissuaded from unilaterally deviating fromnthe

The ratification of Convention Nos. 19, 118 and fb/s in fact an immediate advantage
to the migrant workers of the ratifying country.eT@onventions guarantee directly to the migrant
workers of ratifying states equality of treatmeinthwhe nationals of the receiving countries which
are also bound by the Convention and provide ferghyment of accrued benefits, when they
return to their home country. Furthermore, anyficatiion strengthens the position of the
government in negotiations with other countriesatigubound by these Conventions, as they
contain an obligation to endeavour to concludetdri& or multilateral agreements. The aim of the
Conventions is to establish a reciprocal set dadiand indirect obligations, which broaden in line

with the increase in the number of ratifications.

However, in the absence either of ratificationtige Conventions, or of the conclusion of
bilateral and multilateral social security agreetagboth migrant sending and migrant receiving
countries should be encouraged to adopt unilateealsures for the protection of migrant workers’

social security rights, which should provide for:

- Equality of treatment between national and migrantworkers in national legislation
for the coverage of and entitlement to social sgcbenefits;

- Imposing on recruitment agenciesof migrant sending countries an obligation to
ensure social security protectiorfor their recruits, as, for example, provided ifothe
Philippines for the recruitment of Filipino seafa@gvorking on foreign ships;

- Possibility of voluntary social security coveragefor nationalswhile working
abroad, as, for example, is arranged by Jordan, Pakétdrthe Philippines;



- Possibility of voluntary social security coveragefor returning migrant workers by
authorizingretroactive payment of contributions for the periods during which they
worked abroad;

- Waiving of long qualifying periods in favour of migrant workers, or crediting of
periods of insurance completed in another counmtrprder to give migrant workers
immediate access to benefits.

Providing social security protection to migrant wens has become one of the most
important social challenges facing the internaticzmnmunity. As labour migration has grown
over the years, affecting an increasing numberoohtries and workers, there is an urgent need
for the reinforcement of existing measures andatieption of new ones, at the international,

regional and national levels.

In this respect, the ILO has initiated with its sbtuents and in partnership with other
relevant international organizations, a plan ofascfor migrant workers, which includes a non-
binding multilateral framework for a rights-basegpeoach to labour migration. With regard to
social security, this ILO Multilateral Framework aabour Migration, which was received by the
ILO Governing Body in March 2008 for submission to the Director General of the |E
publication, strongly encourages ILO Member stdtesase their relevant national laws and
policies on the relevant ILO social security Corti@ms and Recommendations and promotes the
conclusion of bilateral, regional and multilatesacial security agreements to guarantee social
security coverage and benefits, in addition togimlity of social security entitlements to migrant

workers.

It is hoped that the publication of the ILO Mudtiéral Framework on Labour Migration
will provide the necessary tools for governmentadopt national strategies and action plans and
will foster co-operation between states, as wellregional and international actors so as to
strengthen the rights of migrant workers, within iebh social security represents a vital

component.

%% Draft ILO Multilateral Framework on Labour Migrati, Doc. TMMFLM/2005/D.9, ILO Geneva 2005



ANNEX >’

Main migrant sending and receiving countries®

According to the UN International Migration Rep@®02, the main migrant receiving
country in Africa is Cote d’lvoire (2'336,000 pers), followed by South Africa (1’303,000) and
Burkina Faso (1'124,000) For the same year, the OECD reported that theethrain migrant
sending countries are Nigeria (2'115,000 natioradsoad), Egypt (1'293,000) and Morocco
(1'255,0005°.

The largest migrant receiving countries from thalAStates region are Saudi Arabia
(5’255,000 migrant residents), the United Arab Eata@s (1'922,000), and the Kingdom of Jordan
(1'945,000§. As for the emigration flow, there is not avaikablate from the 1999-2005 period.

From the East Asia subregion, the largest migraoeiving countries are the People’s
Republic of China (3'508,000 foreigify and Japan (1'620,000) while the main migrant
sending countries are, again, the People’s RepulflicChina (2'540,00 nationals residing
abroad), Thailand (1'607,000), Viet Nam (1'457,0@8) the Republic of Korea (1'450,060)

India is, at the same time, the largest migrantisgyireceiving country in South Asia. By
2000, its migrant stock reached 6'271,000 persahie 7'164,00 nationals resided abr8adn
terms of inflows of immigrants, India is followeq Pakistan (4'243,000) and Iran (2'321,080)
The second and third largest migrant sending casére Pakistan (3'765,000 expatriates), and
Bangladesh (3'342,000)

From the South-Asia and the Pacific subregionstage with the largest migrant stock is
Australia (4'705,000 persorté) and the two countries with the biggest numberatfonals living
abroad are Philippines (4'086,000 expatriates)laddnesia (2'428,0008).

>’ The ANNEX was prepared by Ana Teresa Carrion rinté the Social Security Department, ILO Geneva

8 All the figures are based on 2000 surveys andhtimebers do not necessarily add to totals becausmindling.

%9 United Nations, Department of Economic and Sokféairs, Population DivisionInternational Migration Report
2002 New York, 2002. Note of the author: the year @adies the date of publication. Most statistics espond
to the year 2000.

89 Organisation for Economic Co-operation and Develept.Working Abroad — the benefits flowing from natianal
working in other economig#\nnex, table 3)Prepared by Anne Harrison, assisted by Tolani @ritnd Annika
Swanson. Paris, France. 2003, revised on Septe0odr

1 UN International Migration Report 2002

62 According to the UN, the migrant stock of Mainla@Hina is of 513,000 persons, 2'701,000 for Hongrékand
294,000 for Macau.

83 UN International Migration Report 2002

2: OECD.Working Abroad — the benefits flowing from nati@walbrking in other economi€¢adnnex, table 3)

Idem.

8 UN International Migration Report 2002

7 |dem.

% UN International Migration Report 2002

9 OECD.Working Abroad — the benefits flowing from natianaiorking in other economi¢annex, table 3).



The third ILO’s geographical region, Europe and €#nAsia, is further divided into
three subregions: Western Europe, Central and iBaEi@ope, and Eastern Europe and Central
Asia.

The 6 countries with the largest migrant stock irestérn Europe are Germany
(7°349,000 foreign residents), France (6'277,000) United Kingdom (4'029,000), Israel
(2'256,000), Switzerland (1,801,000) and ltaly @46000)°, while the main migrant sending
countries are the UK (3'398,000 people), Italy 45M00) and Turkey (2,789,000), Portugal
(1'761,000) and Germany (1'498,008)

In terms of immigration flows, Ukraine is the masiportant country in the Central and
Eastern Europe subregion. By the end of the ye®02@ was estimated that 6'947,060
foreigners lived in this country, while 4'713,00kidinians resided abro&d The second largest
migrant receiving country is Poland, with 2'088,d0€eign residents.

The main migrant sending and receiving country fieamstern Europe and Central Asia is
the Russian Federation, with 13'259,000 non-naticesident$® and 10°191,000 nationals living
abroad®. The second largest migrant sending country isaKagtan, with 3'028,000 expatriafés

The U.S. is the country with the largest migrantkt(34,988 thousantf)and the largest
number of non-nationals living outside its terntofl’392,000) in Americ®. The Canadian
migrant stock is of 5,826 thousdfdIn terms of emigration, Mexico is the most impmit
country in the continent with approximately 7,838 (ationals abrodt

O UN International Migration Report 2002

"I OECD.Working Abroad — the benefits flowing from natianaiorking in other economi¢annex, table 3).

"2 UN International Migration Report 2002

3 OECD.Working Abroad — the benefits flowing from natianaiorking in other economi¢annex, table 3).

" UN International Migration Report 2002.

> |dem.

: OECD.Working Abroad — the benefits flowing from nati@albrking in other economi€¢annex, table 3).
Idem.

"8 UN International Migration Report 2002

9 OECD.Working Abroad — the benefits flowing from natianaiorking in other economi¢annex, table 3).

8 UN International Migration Report 2002

81 OECD.Working Abroad — the benefits flowing from natianaiorking in other economi¢annex, table 3).



Comparative table: Main receiving countffes

il

Country Migrant stock® | Employed Source
(contract)
immigrants®

United States 34'988,000 56,800 UN 20624 footnote 21DECD
(see footnote J2and the
International Labour Migration
Database (year 1999)

Russian 13'259,000 211,361 UN 2002, OECD and the Federg

Federation Migration Service of Russia (1999

Germany 7'349,000 N/A UN 2002

Ukraine 6'947,000 N/A UN 2002

France 6'277,000 N/A UN 2002

India 6'271,000 N/A UN 2002.

Canada 5'826,000 94,893 UN 2002 and the Intemnatio
Labour Migration Database (2000

Saudi Arabia 5'255,000 N/A UN 2002

Australia 4'705,000 135,368 UN 2002 and the Indéomal
Labour Migration Database (1999

Pakistan 4'243,000 N/A UN 2002

United Kingdom| 4'029,000 N/A UN 2002

The People’s 3'508,000 N/A UN 2002

Republic of

China

Kazakhstan 3'028,000 N/A UN 2002

Céte d'lvoire 2'336,000 N/A UN 2002

Iran 2'321,000 N/A UN 2002

Israel 2'256,000 51,000 UN 2002 and the Internation
Labour Migration Database (2000

Poland 2'088,000 N/A UN 2002

Jordan 1'945,000 N/A UN 2002

United Arab| 1'922,000 N/A UN 2002

Emirates

Switzerland 1'801,000 N/A UN 2002

Italy 1'634,000 N/A UN 2002

Japan 1'620,000 129,868 UN 2002 and the Internaltion
Labour Migration Database (2000

South Africa 1’303,000 N/A UN 2002

Burkina Faso 1'124,000 N/A UN 2002.

82 Countries are arranged in descending order, acmptd the numbers of the second column.
8 The number of migrants residing in a country pagicular point in time.

84 Non-national workers who are employed under allegatract and have the authorization documentsttfer

employment in the host country.



Comparative table: Main sending countffes

Country Nationals Outflows of Source
abroad contract
migrant
workers®

Russian 10'191,000 450,000 UN 2002€e footnote 21OECD

Federation (see footnote J2and the Federal
Migration Service of Russia

Mexico 7'898,000 2'608,386 UN 2002 and the Intaomat! Labour
Migration Database (2002).

India 7'164,000 243,182 UN 2002, OECD and the
International Labour Migration
Database (2000).

Ukraine 4'713,000 N/A UN 2002

Philippines 4'086,000 841,628 OECD and Philippi@e®rseas
Employment Administration (2000)

Pakistan 3'765,000 110,136 OECD and the Internatibabour
Migration Database (2000)

United Kingdom 3'398,000 N/A OECD

Bangladesh 3'342,000 268,182 OECD and the InternatiLabour
Migration Database (1999)

Italy 3'045,000 N/A OECD

Turkey 2'789,000 1'182,697 OECD and the Internaidmabour
Database (2000)

The People’s 2'540,00 N/A UN 2002 and OECD

Republic of China

Indonesia 2'428,000 435,219 OECD and the Internatibabour
Migration Database (2000).

Nigeria 2'115,000 N/A UN 2002

Portugal 1'761,000 26,025 UN 2002 and the Inteamati Labour
Migration Database (2000)

Thailand 1'607,000 N/A OECD

Germany 1'498,000 N/A OECD

Viet Nam 1'457,000 N/A OECD

The Republic of | 1'450,000 N/A OECD

Korea

United States 1'392,000 N/A UN 2002.

Egypf’ 1'293,000 1'900,000 OECD and the International duatb
Migration Database (2000)

Morocco 1'255,000 N/A UN 2002

8 Countries are arranged in descending order, aitptd the numbers of the second column.
8 According to the United Nations “contract migravirkers are persons working in a country other tiwa@ir own
under contractual arrangements that set limitshenpteriod of employment and on the specific joldHef the

migrant (that is to say, contract migrant workeagrot change jobs without permission granted byatithorities
of the receiving state”.

87 The authors acknowledge the inconsistency initheds related to this country.



Bilateral social security agreements among the top2 migrant sending/receiving countries

The
Receiving gtn ;:gg E:j:lrzgon Germany Ukraine | France India” Canada i?:g; Australia Pakistan Einr:;?j%m ;Zgﬁlbelii
of Chind’
Sendin 4 out of 16 4 out of 29 3 out of 23
B— gOOUt of Ooutof9 (outside the ifm of (besides the ’?UO:t of i;)ut of Ooutofb loutofl13 O0outof?2 (outside gj;a:t of
EV) EU) the EU)

Russian 1 out
Federation of 9
Mexico 1 out

of 5
India” 0 out

of N/A
Ukraine 0 out

of 14
Philippines 3 out
Pakistan 0 out

of 2
United 4 out
Kingdom of 23
Bangladesh | O out

of N/A
Italy 6 out of 22

(outside the
EU)

Turkey 4 out

of 20
The People’s | 1 out
Republic of N/A
of Chind
Indonesi& Oout

of N/A

Bilateral Social Security Agreements do not apply - Existence of ratified Bilateral Social Security Agments

“ Information not available on bilateral social sétyuagreements.




