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Executive Summary

Environmental Impact Assessments (EIAs) are the most commonly known, used, and
globally widespread, environmental planning and management tools, with Strategic
Environmental Assessments (SEAs) also gaining increasing momentum over the last
decade. The objective of these tools is to make sure that all critical information to predict
future impact on the environment is supplied and considered in the decision-making
process. While EIAs assess planned physical developments, SEAs target the strategic
planning level, such as government plans, programmes or policies. Both aim to avoid the
implementation of any activity or strategic planning document with significant negative
impacts on the environment, as well as an enhancement of positive impacts.

The future development and implementation of EIAs/SEAs will be crucial in advancing
environmentally friendly development. Thus, both EIAs and SEAs are of high relevance for
delivering the 2030 Agenda for Sustainable Development and related policy frameworks
such as the Strategic Plan for Biodiversity. The ability of countries and communities to
achieve sustainable development depends in no small measure on robust and effective
EIA/SEA legislation and implementation as a major catalyst for overcoming current
implementation gaps and achieving better environmental outcomes.

This report provides an overview of the current status of national legislation and
institutional arrangements of relevance to EIAs and SEAs across the globe, as well as
emerging issues and trends. It does this primarily through providing examples from a
wide selection of countries of their EIA/SEA arrangements and in relation to the different
steps of the EIA/SEA processes. These steps include: (1) Screening; (2) Scoping and Impact
Analysis; (3) Review of the EIA/SEA report; (4) Decision-making; (5) Follow-up and Adaptive
Management and (6) Public Participation as a cross-cutting issue.

It is hoped that this report and the many examples, experiences and practices contained in
it will support legal practitioners and policy makers in making well-informed decisions
when drafting, implementing or aiming to improve their laws and policies related to EIAs
and SEAs.

The report, and in particular the section on public participation in EIAs/SEAs, is also
of relevance to civil society, including the general public. It can for example be used as a
resource for NGOs to better understand the concept of EIAs and SEAs and the benefits
that can be derived in terms of preserving the environment and the broader sustainable
development agenda. Further, it is hoped that readers will generally feel empowered to
have their voices heard in EIA or SEA processes in their countries and thus make use of
the available mechanism for public participation at different stages of the EIA and SEA
process.
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Key findings and trends

1.

10.

There is generally a broad spread of EIA legal requirements globally, with a number
of countries recently strengthening their regulatory frameworks. However, in some
other countries there has been a worrying trend towards weakening the EIA process.
Despite some promising developments in different parts of the world, uptake and
in particular implementation of SEA legal requirements has been slow in many
countries. Prevailing shortcomings are mostly linked to the fact that legal approaches
are often rooted in the logic of EIA systems, not taking into account the particularities
of strategic planning processes, or that provisions are lacking legal force.

Public participation requirements for EIAs are being expanded in some countries,
although mostly limited to the scoping and review stage. Further, the required level
of participation varies considerably, as well as interpretations of who “the public”
is. Only a limited number of countries’ national EIA legislation includes specific
provisions related to the participation of indigenous peoples.

Despite growing recognition of SEAs as a tool to strengthen democratic control,
little guidance is provided in many countries’ SEA legislation regarding public
participation, including access to information.

Many national EIA laws leave high levels of discretion to implementing agencies.
While in some cases this can provide important flexibility to apply the regulations
to different circumstances, it can also lead to uncertainty about the process, and
inconsistent application.

The consideration of cumulative impacts in EIAs is a legal requirement in many
countries, and the concept of ecosystem services can help in assessing these; however,
existing provisions are often criticized as not effective and there is also a need to better
measure ecosystem services. To overcome some of the limitations of EIAs regarding
the considerations of cumulative effects (and alternatives), the importance of SEAs is
increasingly recognized.

Linked to developments in international and regional policy agendas, more recently
adopted EIA and SEA legislation shows an increased focus on issues such as climate
change and human health, often complemented by non-binding guidelines, e.g. on
integrating climate change in SEA or biodiversity-inclusive EIA.

A key challenge in EIA and SEA implementation is lack of available, accessible and
fit-for purpose data, including with regard to ecosystem services and climate change
adaptation and mitigation.

An explicit reference to the mitigation hierarchy' is not generally included in
national EIA (or SEA) legislation, which is widely regarded as a severe shortcoming.
Nevertheless, application of the mitigation hierarchy, including through biodiversity
offsets, is increasingly seen as good practice.

There are some developments towards integrating substantive guidance in EIA and
SEA legislation, for example with regard to mitigation, such as on compensation
and offsetting, and often through reference to broader government policies and
targets (e.g. no net loss or a net gain in biodiversity). By moving beyond a focus on

The mitigation hierarchy is the sequence of actions to anticipate and avoid impacts on biodiversity and
ecosystem services; and where avoidance is not possible, minimize; and, when impacts occur, rehabilitate or
restore; and where significant residual impacts remain, offset. (CSBI 2013)
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12

13

14

procedural requirements, this can help in achieving better environmental outcomes
of EIAs and SEAs.

An important review criterion of the EIA/SEA reports or statements, including
Environmental Management Plans, is the capacity of the project proponent or plan,
programme or policy executing agency to implement required mitigation measures
and to avoid adverse environmental impacts.

There is an increased focus on follow-up and adaptive management in more recent
EIA legislation. Nevertheless, the pre-decision stage is still generally the focus,
including overemphasis of the EIA report itself, with the perception that it is an end
product, instead of a legally binding commitment.

Follow-up and adaptive management of SEAs face many of the same challenges
observed with regard to EIAs. Specific challenges for SEA follow-up include the
regularly long time period for a strategic planning document to materialize as well
as the difficulty to attribute environmental changes to a single strategic planning
instrument.

Making EIA and SEA decisions/ recommendations and permitting conditions/
implementation guidelines available to the public and relevant agencies supports
follow-up measures, including enforcement in case of non-compliance and adaptive
management.
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Résume

Les Etudes d’impact environnemental (EIE) sont les outils de planification et de
gestion de I’environnement les plus connus, utilisés et répandus a I’échelle mondiale.
Les Evaluations environnementales stratégiques (EES) ont quant a elles pris de plus
en plus d’'importance ces dix dernieres années. L'objectif de ces outils est de veiller a ce
que toutes les informations essentielles pour prédire 'impact futur sur 'environnement
soient transmises et prises en compte lors du processus décisionnel. Les EIE évaluent les
projets d’aménagement tandis que les EES ciblent le niveau de la planification stratégique,
comme les plans, programmes et politiques du gouvernement. Ces outils ont tous les deux
pour but d’éviter la mise en ceuvre de toute activité ou tout document de planification
stratégique ayant des impacts négatifs considérables sur 'environnement, ainsi que de
renforcer les impacts positifs.

A l’avenir, 'élaboration et la mise en ceuvre des EIE/EES seront cruciales pour promouvoir
un développement respectueux de lenvironnement. Ainsi, ces deux outils ont un
role important a jouer dans la réalisation du Programme de développement durable
a ’horizon 2030 et des cadres politiques connexes comme le Plan stratégique pour la
biodiversité. La capacité des pays et des communautés a réaliser un développement durable
repose en grande partie sur 'adoption d’une législation solide et efficace en matiere d’EIE/
EES, qui permettra de remédier aux lacunes actuelles dans la mise en ceuvre et d’obtenir
de meilleurs résultats environnementaux.

Le présent rapport fournit un apercu de I’état actuel de la législation nationale et des
dispositifs institutionnels relatifs aux EIE et EES dans le monde entier, ainsi que des
tendances et problemes émergents. Pour ce faire, il utilise principalement des exemples
de dispositifs relatifs aux EIE et EES tirés d’un vaste échantillon de pays, en relation avec
les différentes étapes des processus de I'EIE et de 'EES. Ces étapes comprennent : 1) un tri
préliminaire ; 2) le cadrage et analyse de I'impact ; 3) 'examen du rapport d’EIE/EES ;4) la
prise de décision ; 5) le suivi et la gestion adaptative et 6) la participation du public en tant
que question transversale.

Dans I'idée, le présent rapport et les nombreux exemples, expériences et pratiques qu’il
contient aideront les législateurs et les décideurs politiques a prendre des décisions
éclairées lors de I’élaboration, de la mise en ceuvre ou de 'amélioration de leurs lois et
politiques relatives aux EIE et EES.

Son contenu, et en particulier la section sur la participation du public aux EIE/EES, revét
aussi un intérét pour la société civile, notamment le grand public. Par exemple, il peut
servir de ressource pour les ONG afin de mieux expliquer le concept d’EIE et d’EES et les
avantages qui peuvent en découler en matiere de préservation de I'environnement et en
ce qui concerne le programme de développement durable dans son ensemble. En outre,
les lecteurs pourraient en tirer le sentiment qu’ils sont en droit de faire valoir leur opinion
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pendant les processus d’EIE ou d’EES dans leur pays et ainsi utiliser les mécanismes de
participation du public existants lors des différentes étapes desdits processus.

Conclusions et tendances principales

1.

De maniere générale, les obligations légales en matiére d’EIE gagnent du terrain
dans le monde entier, un certain nombre de pays ayant récemment renforcé leurs
cadres réglementaires. Néanmoins, dans d’autres pays, une tendance préoccupante a
Iaffaiblissement du processus d’EIE a été observée.

Malgré des avancées prometteuses dans diverses parties du monde, I'adoption et
en particulier Papplication des obligations légales en matiere d’EES est lente dans
la plupart des pays. Les lacunes actuelles sont principalement liées au fait que les
approches juridiques sont souvent fondées sur la logique des systemes d’EIE et ne
prennent pas en compte les spécificités des processus de planification stratégique, ou
que les dispositions sont dénuées de valeur juridique.

Les obligations de participation du public pour les EIE sont en cours d’élargissement
dans certains pays, bien que limitées pour la plupart aux étapes de cadrage et d’examen.
En outre, le niveau requis de participation varie considérablement, de méme que les
interprétations quant au « public » éligible. Seul un nombre restreint de pays ont
inclus des dispositions spécifiques liées a la participation des peuples autochtones
dans leur législation nationale relative aux EIE.

Malgré la reconnaissance grandissante des EES en tant qu’outil de renforcement du
controle démocratique, lalégislation relative aux EES ne fournit que peu d’orientations
en ce qui concerne la participation du public, y compris 'acces aux informations,
dans de multiples pays.

De nombreuses lois nationales relatives aux EIE laissent un grand pouvoir
discrétionnaire aux organismes de mise en ceuvre. Dans certains cas, il peut certes
en résulter une application souple des réglementations en fonction des circonstances,
mais aussi un processus incertain et une mise en ceuvre incohérente.

La prise en compte des impacts cumulatifs dans les EIE est une obligation légale
dans de nombreux pays, et le concept de services écosystémiques peut aider a les
évaluer ; cependant, les dispositions existantes sont souvent qualifiées d’inefficaces et
il conviendrait également de mieux mesurer les services écosystémiques. Pour pallier
certaines des limites des EIE concernant la prise en compte des effets cumulatifs (et
des alternatives), I'importance des EES est de plus en plus reconnue.

En lien avec I'évolution des programmes politiques internationaux et régionaux,
les législations relatives aux EIE et EES adoptées plus récemment se concentrent
davantage sur des questions comme le changement climatique et la santé humaine,
et sont souvent complétées par des directives non contraignantes, p. ex. I'intégration
du changement climatique dans les EES ou les EIE prenant en compte la biodiversité.
L'une des difficultés principales de la mise en ceuvre des EIE et des EES est le manque
de données disponibles, accessibles et adaptées a ’'usage prévu, notamment en ce
qui concerne les services écosystémiques et 'adaptation au changement climatique
ainsi que l'atténuation de ses effets.
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10.

11.

12.

13.

14.

Les législations nationales relatives aux EIE (ou aux EES) ne font généralement pas
explicitement référence a la séquence ERC!, une lacune globalement qualifiée de grave.
Néanmoins, I'application de cette séquence, notamment par le biais de la compensation
des atteintes a la biodiversité, est de plus en plus considérée comme une bonne pratique.
On observe quelques évolutions concernant l'intégration d’orientations concretes
dans la législation relative aux EIE et aux EES, par exemple en ce qui concerne
l'atténuation, notamment la compensation, et qui font souvent référence a des
politiques et cibles gouvernementales plus larges (p. ex. absence de perte nette voire
gain net de biodiversité). Cette évolution, qui va plus loin que les seules obligations
procédurales, pourrait contribuer a Pamélioration des résultats environnementaux
des EIE et des EES.

L'un des critéres d’examen importants des rapports ou déclarations d’EIE/EES, y
compris les Plans de gestion de 'environnement, est la capacité du promoteur du
projet ou de Porganisme d’exécution du plan, programme ou de la politique a mettre
en ceuvre des mesures d’atténuation et a éviter les atteintes a 'environnement.

Les législations plus récentes relatives aux EIE sont de plus en plus axées sur le suivi
etla gestion adaptative. Néanmoins, I'étape précédant la décision reste généralement
’élément central, 'accent étant notamment mis de maniere excessive sur le rapport
d’EES méme, qui est per¢u comme un produit final plutét que comme un engagement
juridiquement contraignant.

Le suivi et la gestion adaptative des EES rencontrent un grand nombre de difficultés
identiques a celles des EIE. Les défis spécifiques au suivi des EES comprennent le
délai généralement long nécessaire a la matérialisation du document de planification
stratégique et la difficulté a imputer des modifications de I'environnement a un
instrument de planification stratégique précis.

Mettre les recommandations/décisions relatives aux EIE et EES et les conditions
d’autorisation/directives de mise en ceuvre a la disposition du public et des
organismes compétents est un moyen de soutenir les mesures de suivi, notamment
I’application en cas de non-respect et la gestion adaptative.

La séquence ERC (éviter, réduire et compenser) est une série de mesures permettant : d'anticiper et déviter les
impacts sur la biodiversité et les systemes écosystémiques ; lorsque lévitement nest pas possible, de minimiser
Pimpact ; lorsque les impacts se concrétisent, de réhabiliter ou de restaurer ; et lorsque des effets résiduels
notables persistent, de les compenser. (CBSI 2013)
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Pe3iome

OueHKN BO3AENCTBMA Ha oOKpyXxatwuwyto cpegy (OBOC) sasndaiotca Havbonee
00LLEeN3BECTHBIMM, YACTO UCMOSb3YEMbIMU U LUIMPOKO PAaCNPOCTPAHEHHbIMM BO BCEM MUPe
NHCTPYMEHTaMM SKOMOMMUYeCKOro MNaHWPOBaHMA 1 yNpaBneHns, Npn 3ToM B nocnegHee
AecATMNeTVe BCe Yallle MPOBOAATCA cTpaTernyeckme sKonormyeckme oueHkn (C30).
OTU MHCTPYMEHTbI MPK3BaHbl 0becneunTb NpeaoCTaBNeHVE 1 yYeT B MpoLecce NpuHATUA
pelweHnn Bceii 0cobo BakHOW MH$OpMauMu AnA NMPOrHo3npoBaHUA Gyayuiero
BO3JENCTBMA Ha OKpyKatlollyto cpedy. B 1o Bpema kak OBOC mpoBomATcA C Lenblo
OLEHKM MNaHMpyemblX GU3NYECKMX BMELLATENLCTB, HANPUMED CTPOUTENBCTBA OOBEKTOB,
C30 HanpaeneHbl Ha YPOBEHb CTPATErnyeckoro MiaHnMpOBaHKA, HanprUmep Ha mnaHbl,
NpPOrpaMmbl UV NOAUTUYECKUE YCTaHOBKK NpaBuTenbCTBa. Oba BUAa OLEHOK NpK3BaHbl
MOMOYb 13bexaTb OCYLIeCTBEHMA KaKON-NMBO AeATeNbHOCTI U peanm3aLm Kakoro-
nMbO  JOKYMeHTa CTpaTerMyeckoro MAaHMPOBAHMA, OKAa3blBAIOWMX 3HAUMTENbHOE
HebnaronpuATHOe BO3AENCTBME Ha OKPY KatoLLY Cpefly, a Takxe obecneunTb ycuneHme
MONOXKNTENBHOIO BO3AENCTBUSA.

Byaywas pa3spaboTtka u peanuzauma OBOC/C30O bygeT urpaTb pelatollytd ponb B
obecneyeHmn sKoNOrMueck 6e3onacHoro pasButnA. Takum obpasom, Kak OBOC, Tak
n C30 unmetoT Gonblioe 3HaueHWe Ana ocyllecTsneHus MoBecTKM AHA B obnactu
yCTOMNYMBOro pa3suTnA Ha nepuop Ao 2030 roga v CBA3AHHLIX C HEW MOMUTUYECKNX
PAMOYHbIX [JOKYMEHTOB, Takux Kak CTpaTervyeckuid nnaH no 6GropasHoobpasuio.
CnocobHOCTb CTpaH M ObWKWH A0OUTbCA YCTOMUMBOrO PAa3BUTUA B HEMaol CTeneHu
3aBNCUT OT OOOCHOBAHHOCTU K 3PGEKTUBHOCTU 3aKoHOAaTenbCctBa 06 OBOC/C30 1
UX peanmn3aunm B KadecTBe OAHOrO M3 OCHOBHbLIX GaKTOPOB, CMOCOOCTBYOLIMX Bonee
ObICTPOMY YCTPAHEHWIO CYLIECTBYIOLMX NPOOENOB B OCYLIECTBAEHUM U AOCTUXKEHMIO
bonee 6naronpPUATHBIX KOHEYHBIX MPUPOACOXPAHHbBIX PE3Y/bTATOB.

B HacToAllem aoknage NpuvBOANTCA o6 0630p TeKyLero cratyca HalMOHaIbHbIX
3aKOHOAATEeNbHbBIX aKTOB U UHCTUTYLMOHAMBHBIX MEXaHW3MOB, VMEIOWMX 3HadyeHue
ans nposeaerHna OBOC 1 C30 BO BCeM MUPe, a Takke BHOBb BO3HMKAIOLIMX BOMNPOCOB
W TeHAEeHUWN. DTO AOCTUraeTCA MNpPeuMyLleCTBEHHO MNyTem MNpUBeAeHVA NPUMEepPOB
mexaHnMoB nposefeHrd OBOC/C30 13 onbliTa WKMPOKOTO Kpyra CTpaH, a Takke
OMMCAHNA PA3NINYHbBIX LLIATOB, MCMOMb3yeMbIX UMK B MpoLecce nposefeHna OBOC/C30. B
YNCNO 3TKX WaroB BXoAsT: (1) npedsapumernsHas nposepkd; (2) onpedeneHue macuumabos
U aHanus 8o30elicmaus, (3) paccmomperue 0okiada 06 OBOC/C30; (4) npuHamue pewueHud;
(5) nocnedytouuli KOHMPOsbL U a0anmMueHoe ynpasseHue u (6) yduacmue obuecmseHHoCmu
KaK 80NpPOC, OXBATbIBAOLLMIA BCE STambI.

XoueTca HafeATbCA, UTO HACTOALWMIA AOKNAMA U NPUBEAEHHbIE B HEM MHOTOUYMCNEHHble
npuMepbl, OMbIT M MNpakTMyeckse MeTofsl  OydyT CnocobCTBOBaTb — MPUHATUIO
NPaKTUKYIOLWUMK IOpUCcTaMy U INLLaMK, OTBEYaIOLMMM 3a BbipabOTKy NONUTUKN,
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000OCHOBAHHbIX peleHnit B MpoLecce COCTaBNEHNA MPOEKTOB U peanu3aLmny 3aKOHOB
M NMOMUTUYECKMX YCTAaHOBOK, Kacatouwmxca OBOC n C30, nnnm NpUHATUA Mep Mo KX
COBEPLEHCTBOBaHMIO.

HacTtoAawmmn aoknag 1, B YaCTHOCTW, pa3aen, MOCBALIEHHbIV YyYacTuio OOLIECTBEHHOCTM
B OBOC/C30, TakxKe 1MMeeT 3HaueHre ANnda rpakAaHCKoro oblecTBa, BKIYas LMPOKYIO
00LeCTBEHHOCTb. K MprMepy, ero MOXHO MCMOMb30BaTb B KayecTBe CMPaBOYHOrO
maTepuana ana HMO, obecneunBatowiero bonee scHoe noHUMaHve koHuenumm OBOC n
C30, a Takxe Tex NpermyLLecTs, KOTopble MOryT ObiTb NOMyYeHbl B MaHe COXPaHeHus
OKpy>KatolLler cpefibl, Kak 1 bonee WMPOKOW MOBECTKM AHA B 00MaCTX YCTONYMBOrO
pa3BMTUA. Kpome TOro, XoueTca HafleATbCA, YTO UMTaTeNn B LIENIOM NOYYBCTBYIOT B cebe
CWNbl OTKPBITO BbICKAa3blBaTb CBOE MHeHMe B npoliecce nposeaerHua OBOC nnm C30 B
MX CTPaHax M TaK1MM 0OPA3OM MCMOMb30BaTb MMEKLMNCA MEXaH3M 1A obecrnevyeHus
y4acTua 0OWEeCTBEHHOCTM Ha Pa3nyHbiX Tarnax npouecca nposeaeHus OBOC 1 C30.

OcCHOBHbIe BbIBOAbI U TEHAEHLUMU

1. B mwupoBom MmacwTtabe cyuwlectByeT B LIENIOM LMPOKUKA CAEKTP MNpPaBOBbIX
TpeboBaHu kK OBOC, npu 3TOM B psae CTpaH HeAaBHO Obliv NPUHSATHI Mepbl
MO YKPEnaeHnto Nx HOpMaTBHO-MPaBOBOM 6asbl. BMmecTe ¢ TeM, B HEKOTOPbIX
APYruX CTpaHax HabagaeTcs TPEeBOXKHAA TEHAEHLMS K ocnabieHnto mpoLecca
npoeeaeHmns OBOC.

2. HecmoTps Ha HekoTopble OBOHadeXMBatoLLMe COObITUS B Pa3/INYHbIX PErMOHaXx
MUPa, NPUHATUE W, B YaCTHOCTW, peanvsalus npaBoOBbiX TpeboBaHUM K
C30 BO MHOMMX CTpaHax WA MeaneHHbIMM Temnamu. [lpeobnagatolme
HefoCTaTKKM, rnaBHbIM 06pa3oM, 0ByCNOBMEHbI TEeM, YTO MPaBOBblE MOAXOAbI
3a4acCTyt0 OCHOBbIBatOTCS Ha norvke cuctem OBOC, 6e3 yueta ocobeHHOoCTelM
NPOLECCOB CTPATErMUYeCcKOro MnaaHUMPOBaHUS, WAM TEM, YTO MOJIOXKEHUS HEe
MMEIOT HOPUANYECKOWN CUNbI.

3. B HeKkoTopbIXx CcTpaHax paclmpstoTcs TpeboBaHWS B OTHOLLUEHUW Yy4dacTUs
o6uwectBeHHocTM B OBOC, xoTd no 6onbluent YacTi OHM OrpaHn4YMBatOTCS
3Tanom onpeaeneHns MaclitaboB 1 paccMoTpeHus. Kpome Toro, Tpebyemsbii
YPOBEHb Yy4acTUs B 3HAUUTENIbHOW CTEMeHV BapbUPYeTCs, PaBHO Kak
NHTEpNpeTaLym NOHATUS «OBLLECTBEHHOCTbY». JTMLLbL B OrpaHNUYEeHHOM 4ncne
CTpaH HaluMoHanbHOE 3akoHodaTensctBo O nposegeHnn OBOC Bkawouvaer
KOHKPETHbIE MONOXKEHMS, KacatoLLMeCs y4acTUs KOPEHHbIX HapOA40B.

4. HecmoTps Ha pactyuwee npusdHaHne CIO B KayecTBe MHCTPYMEHTa A
YKpenaeHns eMOoKpaTUYeCKOro KOHTPOS, B 3aKOHOAATENbCTBE MHOTX CTpaH
o npoeefeHunr CI0 BKAOYEH HE3HAUUTEbHbI 0O bEM PYKOBOASLLMX YKa3aH W
B OTHOLLEHMM yYacTus o6LecTBEHHOCTM, BK/IOYaAs AOCTYN K MHPOpMaLK.

5. Bo mHOrmux crpaHax HauMoOHanbHOE 3aKoHOAaTeNsCTBO O nposefeHun OBOC
NpeaoCcTaBNseT BbICOKYH) CTeneHb cBOoOOAbl AENCTBUM YyUpexaeHUsSIM-
NCMONHUTENSIM. B HEKOTOpbIX Ccliydasix 3TO MOXKeT obecneunBaTb BayKHYHO
TMOKOCTb B MPUMEHEHMM HOPMATMBHbIX aKTOB B pa3HbIX 06CTOATENbCTBAX, HO
TaKXKe MOXET BbI3blBaTb HEOMNPEAENEHHOCTb B OTHOLLIEHWI MPOLIECCA, @ TaKxKe
HenocnefoBaTelbHOE NPUMEHEHME.
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10.

Y4yeT coBOKYMHbIX Bo3genctBum B OBOC aBnseTcs topuanyeckum TpeboBaHnem
BO MHOIMMX CTpaHax, U ANs MUX OLEHKM MOXET OKal3aTbCs MONEe3HbIM MOHATUE
«3KOCUCTEMHbIE YC/Yrn»; BMECTE C TEM, CYLLECTBYIOLLME MOJIOXKEHNS 3a4acCTyHO
NOABEPralTCa KPUTUKE KaK HeadPeKTVBHble, a KpOMe TOro CyllecTByeT
noTpebHoCTb B 60nee TOYHOM KOANYECTBEHHOM M3MEPEHUM 3KOCKMCTEMHbIX
ycnyr. B uensgx npeogoneHus onpeaeneHHom orpaHmyeHHoctn OBOC B Towm,
YTO KacaeTCcs PaCCMOTPEHMS COBOKYMHbIX MOCNEeACTBUM (M anbTepHaTuB), BO BCE
Bonbluen cTteneHn NpuaHaetcs BaxxHocTb CI0.

B cBSA3M C MBMEHEHUSIMI B MEXAYHAPOAHbLIX 1 PErMoHanbHbIX MNOJUTUYECKNX
NOBECTKax AHS B NPUHMUMAaEMbIX B NOCAeAHEe BPEMS 3aKOHOAATEbHbIX aKTax
o nopggke npoeefeHns OBOC n C30O noBbileHHOE BHWMaHWe yaensertcs
TakKMM BOMpoOCaM, Kak WU3MeHeHWe KaummaTta M 340pOBbe 4esioBeKa. ITU
3aKOHO/aTeIbHble aKTbl 3a4aCTyt0 JONONHIOTCA HE UMEKOLLMMU 06s3aTeNbHOM
CUNblI PYKOBOASLLMMM NPUHLMNAMU, HANpPUMEP, B OTHOLLEHUM BKIOUEHNS
BOMPOCOB M3MeHeHMs knnmaTta B CI0 mnm yyeta BONpocoB 61opasHoobpasns
npu npoeegeHun OBOC.

Kntoueon npobnemoi B xoae nposeaeHmns OBOC n C30 aBnsetcs oTcyTcTBUe
CYLEeCTBYOLMX, AOCTYMHbIX U MNPUTOAHLIX ANS UCMONb30OBaHUS [aHHbIX,
B TOM YMC/Ee KacCatoLMXCH 3KOCUCTEMHBIX YCAYr M afjanTaumm K U3MEHEHUIO
KAMmaTta, a TakKe CMArYeHns KNMMaTUUYECKNX N3MEHEHUI.

MpsiMoe ykazaHMe Ha Uuepapxuto CMSArYeHusl BO3[encTBUS' 00bIYHO He
BK/IIOYAETCS B HalLMOHa/NbHOE 3akoHoAaTenbctBO O npoeeaeHun OBOC (nam
C30), 4TO WKMPOKO MPU3HAETCS CEepPbe3HbIM HeaoCTaTKOM. TeM He MeHee,
NPUMEHEHME MepapXMmn CMArYeHrs BO3AENCTBIS, B TOM YMCae MOCPEeACTBOM
KoMMneHcaummn HebnaronpmsTHOro BO34encTeus Ha 6uopasHoobpasue, Bce
Yallle pacCcMaTpUBAETCS KaK Hadnexkallas npakTvKa.

VIMetoT MecTo onpefenieHHble MOABWMKKM B HanpaBleHWM  BKIKOYEHUS
NpPeaMETHbIX PYKOBOASLLIMX YKa3aHW B 3aKOHOAATENIbCTBO O MPOBEAEHNM
OBOC un C30, HanpuMep B OTHOLWIEHUW CMSArYeHUs BO3AENCTBUS, Hanpumep
No BOMPOCaM KOMMEeHcaLUn 1 BO3MELLIEHMS, 1 3a4acTyto MOCPEACTBOM CCbINOK
Ha B6onee LWMPOKME NPaBUTENLCTBEHHbIE MONNTUYECKME YCTAHOBKM U LIENEBLIE
3aflayn (Hanpumep, OTCYTCTBME UUCTOW yTpaTbl WAM 4YMCTOE YBENUYEHUE
BuopasHoobpasns). MoaobHbIM BbIXOA 3a paMKM MpoLeaypPHbIX TpeboBaHWi
MOYXET CrnocobCcTBOBaTb AOCTVMKEHWUIO ©osiee  61aronpustTHbIX  KOHEYHbIX
npmMpoaooxpaHHbix pesynsbtatoB OBOC 1 C30.

Mepapxuna cMAryeHns BO3AENCTBIA — 3TO NOCNe0BaTeNbHOCTb AENCTBIIA MO NPEeABOCXMLIEHNIO 1
npeaoTBpalleHnio BO3LeNCTBII Ha B1Mopa3Hoobpasne 1 3KOCUCTEMHbIE YCIYTW; MO0 UX CBeAEHMIO K MUHUMYMY
B CNy4ae HeBO3MOXHOCTY NMpeAoTBpaLleHns; MMbo No peabunutaumm Uy BOCCTaHOBEHMIO B TeX CIyYasX,
KOrfla BO3eNCTBIME MPOVCXOANT; MMOO NO KOMMeHCaLmny CyLeCTBEHHbIX OCTaTOUHbIX MOCeACTBN TakmMx
Bo3gencTaumi. (CSBI 2013)

XVi




11.

12.

13.

14.

BakKHbIM KpUTepremM paccMOTPEHUS [JOKNa0B WK 3as9BNEHMIN O pe3y/ibTaTax
OBOC/C30, Bkato4dasg nnaHbl MNPUPOAOCOXPAaHHbLIX MEPONPUATUA, SBASETCS
noTeHUMan uHULUMATOpPa MNPOEKTa WAN YUPEXAEHUS-UCNONHUTENS MN1aHa,
nporpamMmbl - WA MOAUTUMKM B OTHOLLUEHMM OCYLLeCcTBNeHUs Tpebyembix
MEp MO CMSArYeHUo BO3AENCTBUS W MNpefoTBpaLleHnto HebnaronpusTHbIX
3KOJIOTNYECKNX MOCNEACTBUN.

B 6onee HemaBHeM 3akoHoAaTenbcTtBe O npoBedeHny OBOC noBbileHHOE
BHUMaHWE yaensetcs nocnegyrowemMy KOHTPOAK U aganTUBHOMY
yrnpaB/ieHU0. TeM He MeHee, B LIEHTPE BHUMAaHWUS MO-MNpexHeMy O6bIYHO
Haxo4WUTCs aTan, NPeALIECTBYOWNM NPUHATUIO PeLLleHUiA, BKIYas npuaaHue
4pe3MepHOro 3HadeHus aokaagy o pesynstatax OBOC kak TakoBOMYy, Koraa
OH BOCMPUHMMAETCS KaK KOHEYHbI MPOAYKT, a He topuanyeckn obssbiBatolLee
3agB/ieHMe.

B npouecce nocnepyroliero KOHTPOAS U afanTUBHONO yrnpaBaeHUs
C30 npwuxoamTcs CTafiKMBaTbCs CO MHOTMMMK K3 Tex e npobsiemM, KoTopble
BO3HMKatoT Npu nposeaeHun OBOC. K umciny KOHKPEeTHbIX MPo61eM, CBA3aHHbIX
c nocnegytolwmMm KoHTponem C30, oTHOCATCH OBbIMHO ANUTENbHbLIM NEepUo,
HeoOXoAMMbIN ANs BbIpabOTKM AOKYMEHTa CTPaTErMYecKoro naaHMpoBaHKs, a
TaKkXKe 3aTpyAHEHNS, CBA3aHHblE C OTHECEHMEM 3KOJIOTMUYECKUX U3MEHEHNM K
OZIHOMY [JOKYMEHTY CTPaTErmMyecKoro njaHupoBaHUS.

[oseneHuve pewennn / pekomeHgauyumm no OBOC n C30 n ycnosun Bbigaumn
paspeweHnin / pyKoBOASLLUMX MPUHLMUMOB OCYLLECTBAEHUS 10 CBEAEHUS
06OLECTBEHHOCTM M COOTBETCTBYIOLUMX BEAOMCTB ObecrnednBaeT MOAAEPXKKY
Mep MOCNeAyWEero KOHTPONY, BK/ItOYas MPUHYAUTENbBHOE WCTMOJIHEHVE B
cny4vae HecobntoaeHns TpeboBaHMn 1 aganTUBHOE yNpaB/ieHne.
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Resumen Ejecutivo

Las evaluaciones del impacto ambiental (EIA) son las herramientas de planificacion y
gestion ambiental mds conocidas, utilizadas y generalizadas a escala mundial. Por su parte,
las evaluaciones ambientales estratégicas (EAE) han cobrado fuerza en el dltimo decenio.
El objetivo de estas herramientas es garantizar que los procesos de adopcién de decisiones
cuenten con y utilicen toda la informacién necesaria para predecir futuros impactos sobre
el ambiente. Mientras que las EIA evaltian los impactos ambientales que pudieran resultar
de proyectos especificos, las EAE se centran en la esfera de la planificacion estratégica,
como los planes, los programas o las politicas gubernamentales. El objetivo de ambos tipos
de evaluacién consiste en evitar la aplicaciéon de documentos de planificacién estratégica
o ejecucion de actividades que pudieran generar efectos negativos significativos para el
ambiente, asi como potenciar los efectos positivos.

El futuro desarrollo y aplicaciéon de las EIA y las EAE serdn cruciales para impulsar un
desarrollo en armonia con al ambiente. Por consiguiente, ambas herramientas resultan
fundamentales para la aplicacién de la Agenda 2030 para el Desarrollo Sostenible y de
otros marcos de politicas conexos como el Plan Estratégico parala Diversidad Bioldgica. La
capacidad de los paises y las comunidades para alcanzar un desarrollo sostenible depende
en buena medida de la vigencia y aplicacion de legislacion sélida y eficaz en materia de
EIA y EAE lo que constituye un elemento catalizador clave para corregir las deficiencias
en la implementacién y obtener mejores resultados ambientales.

En el presente informe se ofrece una vision general de la situacion actual de la legislacion
nacional y los acuerdos institucionales relativos a las EIA y las EAE en todo el mundo,
de las tendencias y los nuevos retos. En tal sentido, se presentan ejemplos de los arreglos
institucionales de EIA y EAE de una gran variedad de paises, en relacién con las diferentes
etapas de ambos procesos de evaluacidn. Estas etapas comprenden: 1) examen previo; 2)
identificacion y andlisis de los impactos del proyecto; 3) revision del estudio de EIA o EAE; 4)
adopcion de decisiones; 5) seguimiento y gestion adaptable; y 6) participacion piiblica, que
constituye una cuestion transversal.

Se espera que este informe y los multiples ejemplos, experiencias y practicas que contiene,
ayuden a los profesionales del derecho y alos encargados de la formulacion de politicas
a tomar decisiones informadas durante los procesos de redaccidn, aplicacién o mejora de
sus leyes y politicas en materia de EIA y EAE.

Elinforme, y en especial la secciéon sobre participacion publica en las EIA y EAE, también
reviste interés para la sociedad civil, incluido el publico general. Se puede utilizar, por
ejemplo, como recurso para que las organizaciones no gubernamentales (ONG) ganen
un mayor entendimiento sobre el concepto de las EIA y las EAE y las ventajas que estos
procesos pueden ofrecer para la conservacién del ambiente en particular y, de modo mas
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amplio, en pos de la agenda de desarrollo sostenible. Ademas, se espera que los lectores
se sientan empoderados para hacerse oir en los procesos de EIA o EAE de sus paises,
haciendo como consecuencia uso del mecanismo de participaciéon publica disponible en
las diferentes etapas de estos procesos de evaluacion.

Principales conclusiones y tendencias

1.

En general existe en todo el mundo una amplia variedad de requisitos legales para
las EIA. Recientemente, algunos paises han reforzado sus marcos regulatorios.
No obstante, en otros paises se ha observado una preocupante tendencia hacia el
debilitamiento del proceso de EIA.

Pese a algunos avances prometedores en diferentes partes del mundo, el proceso
de adopcion y en especial de aplicacién de los requisitos legales de las EAE se ha
desarrollado de modo mads lento en numerosos paises. Los puntos débiles mas
importantes estdn vinculados en su mayoria con el hecho de que los enfoques
juridicos utilizados para la EAE suelen fundamentarse en la l6gica de los sistemas de
EIA, sin tomar en consideracion las especificidades de los procesos de planificaciéon
estratégica, o sin que las disposiciones existentes cuentan con la fuerza legal necesaria
para su aplicacion.

Algunos paises estan ampliando los requisitos de participacion publica de las EIA,
aunque se limitan sobre todo a la etapa de identificacién y andlisis de los impactos
del proyecto y revisiéon. Ademads, existen diferencias importantes en cuanto al nivel
de participacién requerido asi como con respecto a las interpretaciones de quién
compone “el publico” Sélo un ntiimero reducido de paises incluye en legislacion
nacional en materia de EIA disposiciones especificas relativas a la participacion de los
pueblos indigenas.

Pese al reconocimiento creciente sobre la utilidad de las EAE como herramienta
para fortalecer el control democritico, la legislaciéon en materia de EAE de varios
paises ofrece poca orientacion sobre la participacion publica, incluido el acceso a la
informacion.

Gran parte de las leyes nacionales sobre las EIA conceden una elevada facultad
discrecional a los organismos de ejecucidn. Si bien en algunos casos esta caracteristica
puede proporcionar una gran flexibilidad al aplicar la normativa frente a distintas
circunstancias, también puede generar incertidumbre sobre el proceso e incoherencia
en su aplicacion.

La consideracién de los impactos acumulativos en las EIA es un requisito legal en
muchos paises, y el concepto de servicios delos ecosistemas puede ayudar para evaluar
dichos impactos. Sin embargo, con frecuencia surgen voces criticas en contra de las
disposiciones vigentes por su falta de eficacia, identificindose ademas la necesidad
de mejorar la medicién de los servicios de los ecosistemas. De modo creciente, se
reconoce la importancia de las EAE para superar algunas de las limitaciones de las
EIA en torno a la consideracion de los impactos acumulativos (y las alternativas).

En relacién con la evolucién de las agendas de politica internacionales y regionales, la
legislacion en materia de EIA y EAE aprobada mds recientemente presta una mayor
atencién a cuestiones como el cambio climatico y la salud humana, a menudo
acompanada de directrices no vinculantes, por ejemplo, sobre la integracién del
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11.
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13.

14.

cambio climdtico en las EAE o sobre la consideracién de la biodiversidad en los
procesos de EIA.

La falta de datos disponibles, accesibles y adecuados para el propdsito previsto es
un reto importante para la puesta en practica de las EIA y las EAE, incluido en lo
relativo a los servicios de los ecosistemas y la mitigacién del cambio climdtico y la
adaptacion al mismo.

La legislacién nacional en materia de EIA (o EAE) no suele incluir ninguna referencia
explicita a la jerarquia de mitigaci()nl, lo que se considera en general como una gran
limitacién. Pese a todo, la aplicaciéon de la jerarquia de mitigacion, entre otras cosas
mediante la compensacion por pérdida de biodiversidad, se considera cada vez con més
frecuencia como una buena préctica.

Hay algunos casos que muestran el avance hacia la integracién de orientaciéon
substantiva sobre diferentes temas en la legislacién en materia de EIA y EAE, como
por ejemplo la compensacion en lo que respecta a la mitigaciéon. A menudo esto se
realiza a través de referencias a politicas y objetivos gubernamentales mas amplios
(como la ausencia de pérdida neta o la ganancia neta de biodiversidad). Al ir mas alla
del enfoque centrado en los requisitos procedimentales, es posible obtener mejores
resultados ambientales derivados de las EIA y las EAE.

La capacidad del promotor del proyecto o del organismo de ejecucién del plan, el
programa o la politica de que se trate para poner en marcha las medidas de mitigacién
requeridasy evitar los efectos perjudiciales sobre el ambiente es un criterio importante
para la revisién de los estudios o las declaraciones de EIA y EAE, incluidos para los
planes de gestién ambiental.

La legislacion mas reciente en materia de EIA se centra en mayor medida en el
seguimiento y la gestion adaptable. Sin embargo, la etapa anterior a la adopciéon de
decisiones continda acaparando mads atencion, lo que se hace evidente, entre otras
cosas, el hincapié excesivo que se hace en el propio estudio de EIA, al considerarse que
se trata de un producto en si mismo, en lugar de entenderlo como un compromiso
juridicamente vinculante.

El seguimiento y la gestion adaptable de las EAE enfrentan muchos de los desafios
ya observados en las EIA. Algunos problemas especificos del seguimiento de las
EAE son el largo periodo que suele requerir la elaboracién de un documento de
planificacién estratégica y la dificultad para atribuir los cambios ambientales a un
unico instrumento de planificacion estratégica.

Poner a disposicidn del publico y de los organismos competentes las decisiones y las
recomendaciones de las EIA y las EAE, asi como las directrices para su aplicaciéon y
las condiciones para la obtencion de permisos, respalda las medidas de seguimiento,
incluidas la aplicacidn de la ley en caso de incumplimiento y la gestiéon adaptable.

La jerarquia de mitigacion es la secuencia de medidas orientadas a anticipar y evitar los impactos sobre la
biodiversidad y los servicios de los ecosistemas; a minimizarlos, si no se pueden impedir dichos impactos; a
rehabilitar o restaurar, si se producen los impactos; y a compensar, si persisten impactos residuales importantes.
(CSBI 2013)
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Chapter 1

Introduction and Objectives

1.1 Aim and target audience

This report provides an overview of the
current status of national legislation and
institutional arrangements of relevance to
Environmental Impact Assessments (EIAs)
and Strategic Environmental Assessments
(SEAs) across the globe. It does this
primarily through providing examples
from a wide selection of countries of their
EIA/SEA arrangements and in relation
to the different steps of the EIA/SEA
processes.

[tisintended to supportlegal practitioners
and policy makers in making well-
informed decisions when drafting and
implementing laws and policies related
to EIAs and SEAs. This will be achieved
through expanding their knowledge base
with respect to recent developments and
trends in the field of EIA and SEA law and
policy.

The report, and in particular the section
on public participation in EIAs/SEAs, is
also of relevance to civil society, including
the general public. It can for example be
used as a resources for NGOs to better
understand the concept of EIAs and
SEAs and the benefits that can be derived
in terms of preserving the environment
and the broader sustainable development
agenda. Further, it is hoped that readers
will generally feel empowered to have
their voices heard in EIA or SEA processes
in their countries and thus make use

of the available mechanism for public
participation at different stages of the EIA
and SEA process.

Based on current trends and recent or
ongoing reform processes, the report also
identifies a number of emerging issues that
are likely to shape future developments in
EIA and SEA legal systems.

1.2 Approach taken

The report is based on a comprehensive
literature review as well as exchanges with
a number of EIA and SEA legal experts
The government
representatives, researchers and academics,
representatives of regional organizations,
as well as legal practitioners from across
the world were involved from the very
beginning in order to agree upon the
structure of the report. Further, input was
provided during the drafting process, in
particular regarding individual countries
and regions, and comprehensively on the
draft report.

and practitioners.

The selection of the different national
legal approaches and measures presented
in the report were guided by the following
criteria:

+  Regional balance of countries;

+  Balance of countries within the
region, e.g. in terms of the size and
level of development;
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*  Mix between an illustration of rather
common legal approaches as well
as rather unique approaches due to
either the individual circumstances
in the country, or the intention to
address a specific challenge;

+  Recent reform of the EIA or SEA legal
framework; and

+  Availability of in-country reviewers.

1.3  Structure of the stocktaking

Chapter 1 presents a general overview of
the EIA and SEA legal and institutional
framework including defining EIAs and
SEAs, and the role of national legislation.

Chapter 2 provides the global and regional
policy context for national EIA and SEA
systems. This includes an overview of
the development of global and regional
Multilateral Environmental Agreements
(MEAs) related to EIAs/SEAs and other
relevant  global regional policy
developments. The chapter also includes
information on the role of financial
institutions and standard-setting bodies
relating to EIAs/SEAs, including the
interaction of regulations with national
policies and legislation.

and

Chapters 3 and 4 present an overview of
national legal and institutional frameworks
for EIAs and SEAs respectively. This
includes an overview of a number of
different countries in relation to their
institutional arrangements for EIA and
SEA systems, and in relation to each of
the different steps of the EIA process (see
Figure 1. General EIA process flowchart,
adapted from (United Nations Environment
Programme 2002).

Chapter 5, the conclusion and outlook,
provides a
developments and emerging trends.

summary of the recent

1.4 What are EIAs and SEAs?

Environmental Impact Assessments
(EIAs) are the most
known, used, and globally widespread,
environmental planning and management
tools. They are the only environmental
policy tools that are required by most
countries around the world and whose
results are regularly publicly acknowledged
and available [1]. Common definitions of

EIA include:

commonly

The formal structure for carrying out
the assessment of the environmental
implications of projects and its integration
with the project cycle [2].

The process of identifying, predicting,
evaluating and mitigating the biophysical,
social, and other relevant effects of
development proposals prior to major
decisions being taken and commitments
made [3].

Formally,  EIAs/SEAs are  structured
approaches for obtaining and evaluating
environmental information prior to its use
in decision-making in development processes

[1].

Key characteristics of this regulatory
technique, which defined the tool when
first introduced in the 1970s, are that EIAs:

+  Areaimed at preventing harm to the
environment, but often also take into
account related social considerations

*  Are administrative processes
consisting of several steps

+  Start in the planning phase and thus
prior to an activity taking place

+  Predict impacts of an activity on the
environment and provide evidence to
determine trade-offs between policy
goals




*  Are aimed at comprehensively
informing decision-making on
whether a specific activity should go
ahead, or not, and if so, how it should
be undertaken

The essential idea is that a formal
process will ensure that a comprehensive
environmental assessment is undertaken
in a systematic manner, leading to a well-
informed decision regarding the proposed
activity. However, importantly this does not
necessarily mean a decision that prioritizes
environmental considerations over others,
such as economic considerations. In other
words, the tool does not primarily aim at
compliance with a specific environmental
standard, but at making sure that all
critical information to predict the future
impact on the environment is supplied and
considered in the decision-making process.
As a result, the quality of information
sourced and the related decision-making
process are of key importance for the
effectiveness of the tool [4,5].

In order to ensure that key issues are
taken into account in the assessment
and subsequent
key element of an EIA process is the
involvement of different stakeholders —
within government, as well as independent
technical  experts, non-governmental
organizations, affected communities and
the general public. Through this feature,
EIAs broaden the information base for
decision-making and can also fulfil other
objectives, such as leveraging the support
of the community and even providing a
sense of ownership and thus responsibility
in relation to a specific development. As a
result, EIAs are sometimes referred to as
democratic environmental policy tools.
Furthermore, the goal of environmental
assessments, like other policy processes, is

decision-making, a

to make determinations as to whether a
particular project is in the “public interest”
and public participation has a crucial role
to play in making such determinations
[6]. Nevertheless, few EIA statutes actually
require a “public interest” justification.
Environmental impacts do not only
include negative impacts. Not only should
positive impacts of a project be taken
into account in the assessment, but ideally
the assessment should also be aimed at
enhancing positive benefits through project
design and implementation. Consequently,
EIAs have also been termed a “proactive
management tool with technical input”
[1,7].

The common distinction between
EIAs and Strategic Environmental
Assessments (SEA) is the level of decision-
making and thus the kind of activities that
are being assessed. In the case of ElAs,
physical developments, and in the case of
SEAs, the adoption of a plan, programme
or policy by the government. However,
this terminology is not used consistently
across countries. An EIA process might
for example also be applicable to plans
and policies, and a separate term may be
introduced for a specific group of SEAs,
for example Plan Environmental Impact
Assessment (PEIA)2.

Since physical developments regularly
happen after broader policy or planning
decisions have taken place, there is often
a direct link between application of SEAs
and individual EIAs for projects that arise
from implementation of the policy or plan.

2 The Law of the People’s Republic of China on
Environmental Impact Assessments, adopted at the
30th Meeting of the Standing Committee of the 9th
National People’s Congress on October 28, 2002,
chapter II: Environmental Impacts Assessment on
Plans).
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However, SEAs were only introduced much
later in environmental policy-making
processes. Whereas EIAs emerged in the
late 1960s/ early 1970s, SEAs only received
significant attention in the 1980s and early
1990s. This was due to the realization that
EIAs were mostly realized at the project-
level for physical developments, and did
not prove adequate for influencing public
policy decisions, in particular at the higher
level of decision-making. For substantively
influencing planning decisions, EIAs were
undertaken too late [4]. Key identified
limitations inherent of project-level EIAs
are that they:

+  React to development proposals
rather than anticipate them, so they
cannot steer development away from
environmentally sensitive sites;

*  Are financed by the project
proponent, and thus are often steered
in favour of the project and not the
environment;

«  Often happen after a decision has
already been made, and thus are
unlikely to change the course of
the investment planned (no real
assessment of alternatives);

+ Do not adequately consider the
cumulative impacts caused by
several projects or even by one
project’s subcomponents or ancillary
developments.

These limitations of EIAs lead to the
of SEAs, “the
assessment of alternatives to proposed or

introduction proactive
existing [Policies, Plans and Programmes,
PPPs] in the context of a broader vision, set of
goals or objectives..” [8].

For both tools, the existence of a common
global approach can be seen, particularly
with regard to the different stages of the
EIA and SEA process, with many countries

following the same key steps. A general
overview of these common stages of EIA
and SEA processes is presented in Figure 1
and Figure 2 respectively, and section 3 (EIA
systems — Legal and institutional frameworks
for EIAs) and 4 (SEA systems — Legal and
institutional frameworks for SEAs) of this
report are structured accordingly. EIAs
and SEAs focus on “the environment”
and thus limit the scope of the impacts
to be assessed and addressed. However, it
should be recalled that the tools focus on
the (natural) environment because the
environment is regularly marginalized by
decision-makers [4]. Thus, often voiced
criticism that they are tools that stand in
the way of development, simply reflects
the viewpoint that development means
economic development, and the prevailing
paradigm of measuring only economic
development or growth in GDP. As well
as the economic pillar, the principle of
sustainable development however
includes the environmental and social
pillars. While the economic pillar of
sustainable development is already an
inherent part of any project proposal, EIAs
and SEAs make sure that the environmental
pillar is adequately considered. With
regard to the social pillar, many systems
explicitly do include social considerations
in the assessments, mainly through the
definition of “the environment” in national
laws. These are often called Environmental
and Social Impact Assessments (ESIAs).
This takes account of the strong linkages
between these two pillars of sustainable
development which risk being
overridden by the third economic pillar. In
the context of developing countries, EIAs
and/or SEAs are therefore also considered
tools for poverty alleviation [7,9].

also

often

Linked to the discussion in how far EIAs
and SEAs should be considered a tool for
sustainable development, it should generally




be noted that advances in the design and
implementation of environmentally friendly
development will in large parts be based on
the future development and adaptation of
EIA/SEA legislation and implementation
[1]. Thus both EIAs and SEAs are of high
relevance for achieving the Sustainable
Development Goals. In this context, it is also
worth noting that while this study focuses on
EIAs and SEAs, there are a broader range of

impact assessments, and examples of these
are given in Box 1.

An issue to keep in mind is that both EIAs
and SEAs may be less effective than they
might otherwise be, as a result of lack of
available, accessible and suitable/fit-
for purpose data. This is particularly so
with regard to biodiversity data, leading
in many cases to the practice of only
assessing the bio-physical environment,

Box 1. Other types of impact assessments

A variety of impact assessments can be used to assess and predict potential impacts
of specific interventions. These can be undertaken either at the project or policy
levels. Examples of impact assessments include:

Social impact assessments are generally aimed at analysing, monitoring and

managing the social consequences of development activities [10]. Integrated within
environmental assessments these are often called ESIAs and Strategic Environmental
and Social Assessments (SESAs).

Health impact assessments (HIAs) aim at influencing decision making to minimise
the harm and maximise the health benefit of proposals [11].

Gender impact assessments aim to ensure gender equality and can be a crucial
element of other types of assessments such as HIAs.

Climate change risk or vulnerability assessments do not only focus on analysing
the expected impacts and risks that may affect a specific area or sector but also
analyse the capacity to adapt to the effects of climate change.*

Technology assessments are usually undertaken to identify possible concerns
and benefits related to technological development. They therefore allow for the
consideration of mitigation measures that would reduce any potential negative
impacts resulting from the release of such technology.?

Sustainability assessments are conducted to support decision-making and policy
in a broad environmental, economic and social context and on the long-term,
transcending a purely technical/scientific evaluation.

With regard to SEAs there is also a variety of assessments that can help to inform
the development of policies, plans or programmes. Impact assessments of trade
agreements are one of these examples. These types of assessments are carried out
prior to starting specific trade negotiations for the development of trade agreements
with other countries. The aim is to understand if a trade agreement is the most
appropriate instrument to tackle a specific trade policy issue.

1 http://climate-adapt.eea.europa.eu/knowledge/adaptation-information/vulnerabilities-and-risks.
2 TAIA, available from http://www.iaia.org/wiki-details.php?ID=26 .
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Key points on EIAs and SEAs

assessed;

process;

subject to an SEA;

suitable/fit-for purpose data.

+ EIAs are environmental policy tools that are required globally by most countries
and whose results are regularly publicly acknowledged and available;

* In the case of EIAs, the impact of a physical development, and in the case of
SEAs, the impacts of adopting a plan, programme or policy by the government, is

+ EIAs and SEAs do not primarily aim at compliance with a specific environmental
standard, but at making sure that all critical information to predict the future
impact on the environment is supplied and considered in the decision-making

* A key element of the EIA and SEA process is public participation;

* There is often a direct link between application of SEAs upstream, and EIAs for
projects that arise from the implementation of the policy document that had been

+ Environmental impacts include negative and positive impacts, thus next to
mitigating negative impact the assessment should also be aimed at enhancing
positive benefits through project design and implementation;

A major challenge for EIAs and SEAs is the lack of available, accessible and

by for example, locating or counting
certain species in the project area, instead
of undertaking an assessment that enables
the prediction of impact. The challenge is
multi-faceted, and any response measures
need to, for example, take into account
the difference between existing data and
available data (e.g. restriction of data for
non-commercial use) as well as that some
data might be available but not in a format
that is suitable for use by decision-makers.

1.5 What is the role of national
legislation?

While a number of countries initially
introduced EIAs through executive or
administrative orders, the EIA systems of
almost all countries are today based on
legislation [1]. SEA systems have spread
more recently than project-level EIAs, in
particular over the last two decades, leading
to at least 40 countries having SEA systems
in place, including all member countries

of the European Union [12]. However,
among the countries having SEA systems
in place, only some include formal legal
requirements to conduct SEAs.

In most countries, basic legal requirements
related to the EIA or SEA processes are
included
laws, while more detailed EIA and/or
SEA requirements are either stipulated
in specific EIA and/or SEA laws or one
or several executive or administrative
(implementing) regulations. In addition,
and mostly with respect to EIAs, sectoral
laws regularly include references to the EIA
process in the context of sector-specific
permitting/licencing provisions and might
also include sector-specific technical
guidance for EIAs. In some cases sectoral
EIA rules even predate cross-sectoral EIA
regulations such as in the case of Nigeria
with respect to the oil sector.

in environmental framework




While depth and coverage of legislation
on EIAs/SEAs varies from country to
country, the overall aim of introducing
requirements through law is to make EIAs
and SEAs legally binding requirements,
thus, resulting in the potential to enforce
regulations and apply administrative and/
or criminal sanctions in case of violation.
Other benefits include reducing the risk of
decisionsbeinginfluenced by inappropriate
considerations, enhancing procedural
certainty, clarifying authority and creating
clear rights and responsibilities [13].

However, major challenges often remain.
One is linked to the fact that many national
laws leave high levels of discretion
to implementing agencies. While in
some cases this can provide important
flexibility to apply the regulations to
different circumstances, it can also lead
to uncertainty about the process, and
inconsistent application, in particular in
cases where it is not required to make the
reasons for EIA/SEA decisions publicly-
available.

Another  challenge  addresses  the
questions of what constitutes a legally
and institutionally adequate and effective
EIA/SEA system. The challenge is how
to overcome the “implementation gap”,
thus the fact that in some cases legislative
requirements have been stipulated but
are regularly not (fully) complied with.
Or that crucial elements of the common
global approach on EIAs and SEAs are not
included or only generally referenced (for
example public participation or follow-
up measures), leading to substantive
shortcomings in implementation. As
a consequence, and while the range of
benefits to be gained from conducting
EIAs and SEAs are widely acknowledged,
the effectiveness of the tool is a constant
subject in literature and EIA and SEA

practice globally. Regarding EIAs, common
concerns are summed up as follows: “from
the lofty goals of project EA becoming a
planning tool and an effective tool for
sustainable development, EA has become
little more than an additional regulatory
hurdle for proponents. This has resulted in
legitimate concern on the part of proponents
that project EAs are a drain on resources and
time without any substantial benefit to either
the proponents or the general public” [13].
In other words, while on the one hand EIAs
are regarded by some as anti-development,
others are concerned that EIAs only do
white- (or better green-) washing of a
project. Further criticisms of EIAs can be
summarized as follows:

+  being regularly of low quality,

+ the public not being adequately
consulted,

+ the final decision not adequately
taking into account the results and
recommendations of EIAs,

+ reliance on permitting conditions to
mitigate impact, and,

*  monitoring and enforcement of the
decision being absent or flawed.

The root causes of many challenges are
often found in the absence of national
capacity at all levels of government and
society, leading some to conclude that
“where the national capacity to implement
the EIA requirement is lacking, legislation
is just a useless tool” [14]. In addition,
particularly in developing countries, it is
questionable whether sufficient attention
is allocated to the socio-economic and
political situation in order to overcome
implementation gaps [15]. However, it
should be stressed that capacity develops
over time and that legislation for EIAs and
SEAs may serve as a catalyst, including
by empowering the government or other
actors to acquire capacity from different
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sources. Further, building capacity is also
dependent on political will to do so.

In this context it is also pointed out that
comparing EIA (and SEA) systems among
countries is only useful to a limited extent,
given that EIA systems have progressed
along different paths. For example, in
developing countries EIAs were often
introduced because of demands by
development assistance agencies and
global policy developments, including the
banking sector, as opposed to pressure
by civil society as in the case of most
developed countries. Thus, it has been
observed that EIAs have been introduced
later and are less firmly embedded in
development processes in low and middle

income countries
countries [16,17].

than in developed

Moreover, the influence of informal
rules and norms on how formal rules
are implemented and ultimately on how
organisations (and systems) function, has
often been underestimated, although less

so with regard to SEAs than EIAs [18].

Therefore, and while the benefits of
incorporating legal requirements related to
EIAs (and SEAs) are widely acknowledged,
it needs to be kept in mind that the legal
and institutional adequacy of EIA systems
cannot be divorced from wider issues of
governance and the influence of cultural
traditions (1)

Key points on the role of national legislation

the European Union;

violation;

individual country and region.

«  EIA systems of almost all countries are today based on legislation;
+  Atleast 40 countries have SEA systems in place, including all member states of

+  The overall aim of introducing requirements through law is to make EIAs and
SEAs legally binding requirements, thus, resulting in the potential to enforce
regulations and apply administrative and/or criminal sanctions in case of

+  Depth and coverage of legislation on EIAs/SEAs varies from country to country;

«  The challenge is how to overcome the “implementation gap”, thus the fact that
in some cases legislative requirements have been stipulated but are regularly
not (fully) complied with; or crucial elements of the common global approach
on EIAs and SEAs are not included or only generally referenced, leading to
substantive shortcomings in implementation;

*  While EIAs are regarded by some as anti-development, others are concerned
that EIAs only do white- (or better green-) washing of a project;

+  Lack of capacity in implementation; it should be stressed that capacity develops
over time and that legislation for EIAs and SEAs may serve as a catalyst;

+  Thelegal and institutional adequacy of EIA and SEA systems cannot be divorced

from wider issues of governance and the influence of cultural traditions in each







CHAPTER 2

The global and regional policy context

The international community has
recognised the importance of assessing
impacts that a range of activities can have
on the environment, in order to mitigate
these impacts as far as possible. This
recognition has increased over time both
in scope and depth through the number
of references to EIAs and SEAs in different
international instruments such as treaties,
and decisions by governing bodies of
international agreements. In this chapter,
key developments at the global and
regional level are presented, including the
role that financial institutions have played
in the development of national EIA and
SEA legislation.

2.1 Global developments

The main fora at the global level to discuss
EIAs as a key element of an evolving
body of environmental law, were the
international UN Conferences. These
focused first on the Human Environment
(Stockholm 1972), then Environment and
Development (1992, Rio de Janeiro), and
subsequently on Sustainable Development
(2002, Johannesburg and 2012, Rio de
Janeiro, often referred to as Rio+20). This
was triggered through developments at the
national level, including the first adoption
of a legal requirement to conduct EIAs

prior to the approval of a development in
the United States in 1969.3

The Stockholm Declaration (1972) does
not explicitly refer to EIAs. Nevertheless,
principles 14 and 15 acknowledge the
importance of planning as a tool to
reconcile any conflict between environment
and development, and avoid adverse effects
of human settlements and urbanization on
the environment. EIAs were considered
in draft principle 20, which aimed at
establishing the duty for states to supply
information when their actions threaten
the environment of others, and was part
of the discussions in the preparation of the
United Nations Conference on the Human
Environment (1972). However, due to
concerns of a potential conflict between
EIAs and the right to development,
no agreement could be reached and
the principle was not included in the
Declaration [4,19].

A series of other non-binding instruments
referring to EIAs were adopted between the
1970s and 1980s. For example, the 1978 UN
Environment draft Principles of Conduct
in the field of the Environment for the
Guidance of States in the Conservation
and Harmonious Utilization of Natural
Resources Shared by two or more States,

3 National Environmental Policy Act, 42 USC §$
4321-4370(f) (NEPA).
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refer to the importance of EIAs to be
conducted for activities related to natural
resources shared among States and thus
fostered the wider recognition of EIAs as a
principal environmental management tool.
At the same time, the references to EIAs
in international instruments were rather
general and did not provide guidance on
how EIAs should be conducted [4,19].
This aspect was addressed through the
adoption of guidelines and principles. For
example, the UN Environment Goals and
Principles of EIA (1987) which constitute
a set of principles to guide EIA processes
at the national, regional and international
levels [20] or the good practice guidance
for applying SEA in development
cooperation (2006), developed by the
Organization for Economic Cooperation
and Development (OECD).

Broadening the use of environmental
assessments was one of the sustainable
industrial development strategies
identified in the report Our Common
Future, often referred to as the Brundtland
report [19,21]. Informed by this message
and developments that were taking place
around the world, EIAs became a globally
recognised principle of international
environmental law in 1992 at the Rio
Conference. In 1992 Principle 17 of the
Rio Declaration included the obligation
to conduct an EIA for proposed activities
that are likely to have a significant
adverse impact on the environment [22].
Furthermore, Principle 10, provides that
each individual shall have appropriate
access to information concerning the
environment that is held by public
authorities, including information on
activities in their communities, and the
opportunity to participate in decision-
making processes. In addition, effective
access to judicial and administrative

proceedings, including redress and remedy,
shall be provided.

EIA requirements were also integrated
in binding international agreements. For
example, the United Nations Convention
on the Law of the Sea (UNCLOS, 1982),
concluded in 1982 and in effect since
November 1994, requires that countries
assess potential effects that planned
activities under their jurisdiction or control
can have on the marine environment
(UNCLOS, article 206). Moreover, the
International Seabed Authority, the
regulatory authority for seabed mining
established under UNCLOS and the 1994
Agreement relating to the Implementation
of Part XI of UNCLOS, is responsible
for establishing rules,
regulations and procedures to prevent,
reduce and control pollution of the marine
environment from mining activities in
the Area (i.e. the seabed in areas beyond
national jurisdiction). To date, the
Authority has issued three separate legally
binding Regulations on Prospecting
and Exploration. Each set of regulations
contains provisions dedicated to the
protection and preservation of the marine
environment. In 2014, the Authority began
developing a regulatory framework for
mineral exploitation in the Area (the so-
called ‘exploitation code’), which includes
an EIA process and a strategy for the
development of regional Environmental
Management Plans [23]. In addition, a
preparatory committee established by the
United Nations General Assembly through
resolution 69/292 was tasked to develop an
international legally binding instrument
under UNCLOS on the conservation
and sustainable use of marine biological
diversity of areas beyond national
jurisdiction (ABNJ). One of the four
topics the committee was mandated to

international
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address is FIAs. The deliberations of the
committee are ongoing.

Opened for signature during the Rio
Conference, both the Convention on
Biological Diversity (CBD) and the
United Nations Framework Convention
on Climate Change (UNFCCC) include
provisions on impact assessments.

The CBD requests Parties to require EIAs
of proposed projects that are likely to have
significant adverse effects on biological
diversity, with a view to avoiding or
minimizing such effects. Importantly,
public participation is highlighted as a
component of those EIA processes (CBD,
article 14.1.a). Furthermore, SEAs are
also considered as countries are required
to introduce arrangements to ensure
that the consequences
of “programmes and policies” that are
likely to have significant adverse impacts
on biological diversity, are duly taken
into account (CBD, article 14.1.b). The
current Strategic Plan for Biodiversity
2011-2020, which is supported by the
UN General Assembly and several
multilateral environmental agreements
and international organizations, makes
no explicit reference to EIAs or SEAs
(CBD COP decision X/2). Although non-
binding, a number of decisions of the CBD
governing body provide specific guidance
on the consideration of biodiversity
when conducting impact assessments.
Some relevant outcomes include the
adoption of the Akwé: Kon Voluntary
Guidelines on Environmental and Socio-
cultural Assessment aimed at guiding
the development and implementation of
impact assessment regimes in a way that
supports the full and effective participation
of indigenous and local communities
during EIA processes (CBD COP decision

environmental

VII/16); the endorsement of the voluntary
guidelines on biodiversity-inclusive impact
assessment and the draft guidance on
biodiversity-inclusive SEAs (CBD COP
decision VIII/28) and, for the marine
environment, the voluntary guidelines for
the consideration of biodiversity in EIAs
and SEAs in marine and coastal areas
(CBD COP decision XI/18). At the 13™
meeting of the Conference of the Parties
to the CBD, countries were invited to take
measures to improve the effectiveness of
EIAs and SEAs, including by strengthening
the application of SEA methodologies, by
using tools to evaluate potential impacts
on biodiversity and ecosystem functions
and services (CBD COP decision XIII/3).
Countries were also invited to consider
health-biodiversity linkages in EIAs and
SEAs (CBD COP decision XIII/6) and
to take measures to ensure conservation
and sustainable use of marine and coastal
biodiversity by implementing relevant
tools, including EIAs and SEAs (CBD COP
decision XIII/12).

In the field of climate change, UNFCCC
recognises impact assessments as one
of the methods to take into account
climate change considerations in social,
economic and environmental policies and
actions, so as to minimise adverse effects
that projects or measures undertaken to
mitigate or adapt to climate change can
have on the quality of the environment
(UNFCCC, article 4.1.f). Furthermore,
while not explicitly referring to EIAs or
SEAs, the Kyoto Protocol (1997) requests
developed country Parties to implement
their emission reduction commitments
minimising adverse social, environmental
and economic impacts on developing
country Parties. To that effect, countries
discuss the necessary actions to minimize
the adverse effects of climate change and/
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or the impacts of response measures on
developing countries (Kyoto Protocol,
article 3.14). In this context, a number of
developed countries conducted impact
assessments and consultation processes
when developing new, or modifying
existing, policies.4 Response measures
are also included in the Paris Agreement
(2015) though only relating to the impacts
that those measures may have on the
countries’ economies (Paris Agreement,
article 4.15).

Another treaty that includes provisions on
ElAs is the Protocol on Environmental
Protection to the Antarctic Treaty (1991).
It provides detailed information on EIAs,
with an annex specifically dealing with the
procedural requirements to be followed for
carrying out assessments in the Antarctic.

There are also important agreements
outside of the environment sector that
are of key relevance for the development
of EIAs and SEAs. For example, the
Convention concerning Indigenous and
Tribal Peoples in Independent Countries,
known as the 169 Convention, was adopted
in 1989 with a view to ensuring that
indigenous peoples can freely participate
at all levels of decision-making in policies
and programmes which concern them (169
Convention, article 6). Regarding EIAs, the
Convention stipulates that governments
shall ensure that studies are carried out, in
co-operation with the peoples concerned,
to assess the social, spiritual, cultural
and environmental impacts of planned
development activities on them (169
Convention, article 7).

4 The secretariat compiles annually the information
submitted by Parties in relation to the
implementation of article 3.14. Information from
2016 is available from http://unfccc.int/resource/
docs/publications/art_314_compilation_2016.pdf.

Regardless of specific treaty obligations,
it should be highlighted that customary
international law obliges States to conduct
transboundary EIAs for activities which
may have significant adverse impact in
a transboundary context. This has been
recognized by the International Court
of Justice in its judgement of the Pulp
Mills Case in 2010.° However, the specific
procedure and content of an assessment
procedure, including with respect to
public participation, is not yet stipulated
by customary international law.

With respect to recent developments in
global environmental policy, the outcome
document of the 2012 Rio+20 Conference
only refers to impact assessments under
the section dealing with oceans and seas,
indicating the effective use of impact
assessments as a means of protecting
vulnerable marine ecosystems from
significant adverse impacts [24,25].
Furthermore, EIAs are not explicitly
mentioned in the United Nations 2030
Agenda for Sustainable Development
and its Sustainable Development Goals.®
Nonetheless, EIA and SEA processes
can be useful tools to better understand,
and therefore mitigate, the potential
negative impacts that a range of activities,
programmes, or policies could have on the
environment.

5 International Court of Justice, Pulp Mills on the
River Uruguay (Argentina v. Uruguay). http://
www.icj-cij.org/en/case/135.

6  Resolution adopted by the General Assembly on
25 September 2015 (A/RES/70/1) - Transforming
our world: the 2030 Agenda for Sustainable
Development. http://www.un.org/ga/search/view_
doc.asp?symbol=A/RES/70/1&Lang=E.
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Key points the global context

+ The main fora at the global level to discuss EIAs as a key element of an evolving
body of environmental law, were the international UN Conferences, including the
Conference on the Environment and Development in 1992;

+ Next to a series of non-binding, but nevertheless important instruments
referring to EIAs, EIA requirements were also integrated in binding international
agreements such as UNCLOS, UNFCCC and CBD;

A number of decisions of the CBD governing body provide specific guidance on
the consideration of biodiversity when conducting impact assessments;

* Outside of the environment sector important agreements for EIAs include the
Indigenous and Tribal Peoples Convention;

+ Customary international law obliges States to conduct transboundary EIAs for
activities which may have significant adverse impact in a transboundary context;

+ Current developments include the drafting of the regulatory framework for
mineral exploitation in the international seabed Area and the development of a
legally binding instrument under UNCLOS on the conservation and sustainable
use of marine biological diversity in international waters;

+ With respect to international policy, EIAs and SEAs should play a crucial role in
the implementation of the 2030 Agenda and its Sustainable Development Goals.

2.2 The role of international and
regional financial institutions

In addition to the global instruments
that fostered the development of EIA and
SEA regulations at the national level, the
adoption of environmental standards
in multilateral development banks and
financial institutions has also been of
significance for the progress of these
systems around the globe.

The core mission of development
banks and financial institutions is to
contribute to poverty alleviation by
fostering development. As such, the main
critique that has led to the elaboration
of environmental standards in these
institutions was the lack of sufficient
consideration of environmental aspects
when pursuing specific projects [26]. In this
context, the World Bank adopted a policy
in 1984 introducing a requirement that all
potential projects undergo an analysis of

their potential impacts on the environment
[27]. This requirement evolved, until the
environmental assessment was included
in the bank’s operative framework in 1989,
and then revised through the Operational
Policy 4.01 and Bank Procedure 4.01.

The adoption of environmental and social
policieswasthusaimedatimproving project
selection, design and implementation with
a view to minimising potential negative
effects on the environment and people
[26]. It is considered that the safeguard
policies helped fill the gaps left by the local
regulatory frameworks, and safeguard the
sustainability of projects in developing
countries where EIA requirements are
relatively loose [28].

Despite the general recognition of such
safeguard policies as important stepping
stones, their implementation and
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effectiveness have been questioned [29].
A step towards addressing some of these
concerns was the establishment of an
inspection panel in 1993, by the World
Bank, responsible for investigating claims
from individuals affected by the bank’s
procedures and policies [4,27]. In addition,
a reform process led to the development of
the Environmental and Social Framework
in 2016, to replace the earlier environmental
policies and procedures and adapt the
bank’s safeguards to a changing context.7
Some of the key messages that resulted
from the consultations held during the
revision process were:

+  While the importance of considering
cumulative and indirect impacts was
acknowledged, there were concerns of
this requirement being burdensome,
with no clear idea on how this will
be done by the Bank (due to lack of
monitoring of these impacts) [30]

*  Need for the new safeguards to
reinforce public participation,
including with vulnerable groups [31]

+  Need to strengthen impact
assessments and include climate
change impacts, whilst recognizing
concerns on measuring and
monitoring greenhouse gas (GHG)
emissions [30]

*  Need to include the application of
environmental and social safeguards
in the project budgets [31]

+  Limited knowledge base on
biodiversity offsets — thus, how to
implement such a requirement is
challenging [30,31]

7 Itis expected that the new safeguards will become
operational in 2018. For more information see
http://web.worldbank.org/WBSITE/EXTERNAL/
PROJECTS/EXTPOLICIES/EXTSAFEPOL/0,,men
uPK:584441~pagePK:64168427~piPK:64168435~t
heSitePK:584435,00.html.

In the context of development banks, SEAs
have been mainly conducted for projects
with potential significant impacts at the
regional and/or sectoral level. For example,
the energy sector has been the one with the
highest number of SEAs [32].

The International Finance Corporation
(IFC), responsible for strengthening the
private sector in developing countries and
one of the members of the World Bank
Group, also has its own Performance
Standards and Environmental, Health
and Safety Guidelines. The Environmental
and Social Performance Standards aim
to provide guidance to IFC’s clients on
how to identify risks and impacts, while
helping to avoid, mitigate, and manage
risks and impacts.8 The performance
standards cover different areas such as
Performance Standard 6 on biodiversity
conservation and sustainable management
of living natural resources (which not only
considers biodiversity conservation but
also maintaining the benefits of ecosystem
services); or Performance Standard 7 on
indigenous peoples (not only to avoid or
minimise adverse impacts of projects on
indigenous peoples but also to ensure free,
prior and informed consent of the affected
communities). The 2012 revision of these
standards was based on extensive expert
and stakeholder consultation and as such,
many of these standards have become
highly regarded as international good
practice among some industry sectors.
Building on the IFC standards, the Equator
Principles, initially launched in 2003 and
last updated in 2013 following the release
of the revised IFC performance standards,
created an industry-wide framework to
manage environmental and social risks
in financed projects [33]. The Principles

8 IFC, Performance Standards on Environmental
and Social Sustainability, 2012.
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are drafted, enacted and applied mainly by
private actors of the financial sector, on a
voluntary contractual basis [34]. The 91
financial institutions’ that have adopted
the Principles to date have to contractually
oblige their clients to comply with the
Equator Principles’ standards, which
refer specifically to the IFC performance
standards, in their businesses [34].

The  Equator  Principles  Financial
Institutions cover over 70 percent of
international Project Finance debt in
emerging markets. It is therefore argued
that through these Principles, private banks
with a global reach play a quasi-regulatory
role with respect to development activities.
Thus, the Equator Principles work as soft
law for the banks who join on a voluntary

basis and could potentially influence the
development of laws and standards at
the domestic level. Notwithstanding its
legal implications, there is no consensus
on whether the Principles are making
a substantial tangible difference on the
ground [35]. Furthermore, others regard
such a quasi-regulatory role as an attempt
to universalise specific standards regardless
of the specific national or regional
circumstances in different contexts [36].

With the launch of the Equator Principles
II in 2013, some areas of concern such
as the lack of detailed consideration of
climate change issues, were addressed.
For example, the Principles now include a
requirement to conduct alternative analyses
on projects that are intensive in terms of

Key points on the role of financial institutions

around the globe;

circumstances in different contexts;

contractual basis

* The adoption of environmental standards in multilateral development banks and
financial institutions has been important for the progress of EIA and SEA systems

* In some cases, the safeguard policies helped fill the gaps left by the local
regulatory frameworks, and safeguard the sustainability of projects in developing
countries where EIA requirements are relatively loose;

+ At the same time, some regard such a quasi-regulatory role as an attempt to
universalise specific standards regardless of the specific national or regional

+ Next to the 2016 Environmental and Social Framework of the World Bank, the
International Finance Corporation (IFC) has its own Performance Standards
and Environmental, Health and Safety Guidelines, aiming to provide guidance
to IFC’s clients on how to identify risks and impacts, while helping to avoid,
mitigate, and manage risks and impacts;

* Building on the IFC standards, the Equator Principles created an industry-wide
framework to manage environmental and social risks in financed projects and
are being applied mainly by private actors of the financial sector, on a voluntary

9  Information as of 24 March 2017, available from
http://www.equator-principles.com/.
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greenhouse gas emissions, to evaluate less
carbon-intensive options [33].

2.3 Regional developments

Progress made on EIAs and SEAs at the
global level has had a significant impact on
thedevelopmentof these systemsatregional
and national scales, either motivated by
requirements from development banks, or
by key events that shaped the international
environmental agenda such as the Earth
Summit in 1992. While a comprehensive
overview is beyond the scope of this report,
key developments with regard to selected
regions will be presented.

While EIA regimes in countries such as the
United States, Australia and New Zealand
were developed in response to strong
environmental movements in these
countries [37], EIA regimes in a number of
regions such as the Pacific, Latin America
and Africa were mainly established under
the influence of, or in association with
multilateral developments banks. In
particular, projects with the World Bank,
the Asian Development Bank and the
Inter-American Development Bank were
an important booster to incorporate
EIAs into environmental policies and
legislation [15,38]. While in Latin America
this mainly happened during the 1970s
and 1980s, in the Pacific it was mostly
during the 1990s and 2000s, supported by
organisations such as the Secretariat of the
Pacific Regional Environment Programme
(SPREP).

Some specific environmental assessment
elements were also already introduced in
most socialist countries during the 1970s.
Over the decades, these EIA systems, which
were state-led and focused on ensuring
compliance with environmental standards,
were subject to a series of reforms. In most

of the countries reforms started at the end
of the 1980s with the onset of political
and economic changes. The second stage
occurred in the early- to mid-1990s, at
the time of the dismantling of socialist
political and economic regimes. Most
recently, the gradual accession of more
Central and Eastern European Countries
to the European Union has given another
impetus for reform, both with regard to
EIAs and SEAs [39].

Given the circumstances that countries
within a region sometimes share, a number
of binding agreements or non-binding
instruments have been elaborated at the
regional level to guide and/or support
countries in the implementation of a
range of aspects related to EIAs. In the
context of the United Nations Economic
Commission for Europe (UNECE), the
Convention on Environmental Impact
Assessment in a Transboundary Context
(Espoo Convention, 1991) incorporates
the obligation for Parties to establish
the necessary EIA process in place for
those activities that are likely to cause
significant adverse impact across borders.
The Espoo Convention provides detailed
rules for the EIA process and in 2001
the Convention Parties agreed to amend
the Convention so to allow that, with
the approval of the membership, non-
UNECE members can
Parties [4]. Later on, the Protocol on
Strategic Environmental Assessment to
the Convention on Environmental Impact
Assessment in a Transboundary Context
(Kiev Protocol, 2003) was adopted with
the main objective of ensuring that
environmental considerations are taken
into account in the development of plans
and programmes, and establishing SEA
procedures to that effect. The Protocol,
which requires SEAs to be undertaken for

also become
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certain plans, programmes and policies, is
also open for all United Nations member
states.

The development of the Kiev Protocol
was influenced by developments in
the European Union. Following the
development of the EIA directive in
1985 and the SEA directive in 2001, as
well as a number of revisions over the
years, all Member States of the European
Union have transposed the directives into
national legislation. Moreover, countries
aspiring to join the European Union are
making efforts to align their legislation
with the EU directives as well as the
Espoo Convention and its Kiev Protocol.
Furthermore, the UNECE Convention on
Access to Information, Public Participation
in Decision-making and Access to Justice
Matters  (Aarhus
Convention) is also of relevance to EIA
processes as it aims to guarantee the
rights of access to information, public
participation in decision-making, and
access to justice in environmental matters.
Public participation is a crucial element
in any EIA process and therefore it is
worth highlighting some of the key points
emphasised in the Convention such as
informing the public of the environmental
impact of the activities and products;
including reasonable time-frames for the
different phases; allowing sufficient time
for informing the public; and informing
on whether the relevant activity is subject
to either national or transboundary EIAs
(Aarhus Convention, 1998).

in Environmental

With regard to the marine environment, the
adoption of the regional seas conventions
can also be regarded as an important
booster for EIA legislation. The Kuwait
Regional Convention for Co-operation on
the Protection of the Marine Environment
from Pollution (Kuwait Convention, 1978)

was the first agreement incorporating the
obligation for countries to undertake an
environmental assessment. Afterwards,
other regional seas conventions such as
the Convention for the Protection and
Development of the Marine Environment
in the Wider Caribbean Region (Cartagena
Convention), the Convention for Western
Indian Ocean (Nairobi Convention, 1985)
and the Convention for the Atlantic Coast
of the West, Central and Southern Africa
Region (Abidjan Convention, 1981) also
include EIA provisions. In addition and
over time, the regional seas conventions
have advanced in the
of more specific provisions, as can be
illustrated with the example of the
amended Barcelona Convention for the
Coastal Region of the Mediterranean Sea,
which entered into force in 2004.

consideration

With regard to non-binding guidelines, in
the context of the Caribbean Community
and Common Market, a number of
guides were elaborated in collaboration
with the Caribbean Development Bank,
with the ultimate goal of integrating
climate change adaptation into the EIA
process [40]. Furthermore, the Central
American Commission for Environment
and Development (CCAD) of the Central
American Integration System (SICA)
developed an EIA Regional Action Plan
in 2002, with the main objective of
promoting coordination and cooperation
among all authorities implementing EIAs
in the region. The action plan includes an
EIA Regional Strategy for Central America,
consisting of nine strategic
Among others, the following strategic
actions can be highlighted: (i) develop an
agenda for improvement of EIA systems
in the region; (ii) harmonization of lists
and thresholds; and (iii) regional agenda
for the harmonization of environmental
legislation.

actions.
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Key points on regional developments

* Progress made on EIAs and SEAs at the global level has had a significant impact
on the development of these systems at regional and national scales, either
motivated by requirements from development banks, or by key events that shaped
the international environmental agenda;

+ While EIA regimes in countries such as the United States, Australia and New
Zealand, developed in response to strong environmental movements in these
countries [37], EIA regimes in a number of regions such as the Pacific, Latin
America and Africa were mainly established under the influence of, or in
association with multilateral developments banks;

+ Some specific environmental assessment elements were also already introduced in
most socialist countries during the 1970s;

+ Given the circumstances that countries within a region sometimes share, a
number of binding agreements or non-binding instruments have been elaborated
at the regional level to guide and/or support countries in the implementation of a
range of aspects related to EIAs;

+ With regard to the marine environment, the adoption of the regional seas conventions
can be regarded as an important booster for EIA legislation.

The global and regional policy context







Chapter 3

Legal and institutional frameworks for EIAs

3.1 EIA arrangements

3.1.1  Triggering EIAs

The triggering factor for the EIA process
is generally a government permitting or
licencing process for different activities
(often  also
projects) that shape the environment.
The permitting process seeks to regulate
competing interests as well as alignment
with government policies.

termed  development

As a tool designed to assess a planned
activity prior to its commencement, EIA
approval is regularly a legal pre-condition
for the final decision on whether to issue
a permit or not, and if so, under which
conditions. This way it not only assesses
whether the planned project will have a
significant impact on the environment,
but it can also influence the design of the
project and thus its impact. In other words,
the EIA process can influence how the
project should be implemented in order to
avoid, minimise, restore, and offset negative
environmental impacts and ideally trigger
positive impacts for the environment.

This approach takes into account the
fact that the environment should not be
treated as an isolated or stand-alone issue
when reviewing project applications, but
as an integral part of the decision-making
process in order to foster sustainable
development for the benefit of all people.

Another benefit of linking the EIA
process to permitting processes is to
facilitate compliance with EIA approval
conditions as well as the implementation
of enforcement measures, such as the
withdrawal of the project approval. This
is regularly achieved by making the EIA
approval an integral part of the permit
or licence. A legal arrangement where
the EIA process is intrinsically linked
to government permitting processes is
stipulated in most national environmental
framework laws or EIA laws™.

Most recently there is some movement
towards making the EIA process only a
legal requirement for the execution or
implementation of a project, but not for
the general approval of a project under
the applicable sectoral law. For example,
following a revision of its EIA law in 2016 in
China, the general permitting process and
the EIA process are now separate and can
happen in parallel''. While this is generally
being justified for the sake of not holding

10 E.g. Environmental (Impact Assessment and
Audit) Regulations of Kenya [2003], revised in
2012, Section 4 (2); Environmental Protection and
Conservation Act of the Republic of Vanuatu, last
updated through Act no. 28 of 2010, Paragraph
11; Environmental Code of the Republic of
Kazakhstan (2007), Article 51 (1); Environmental
Impact Assessment System Act of Peru [2001],
revised in 2008, Article 3.

11 The Law of the People’s Republic of China on
Environmental Impact Assessments [2002], last
revised in 2016.
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up important developments for too long,
the major criticism is that once the general
permitting decision has been issued in
favour of the project, or even construction
has started, the EIA process is less likely to
influence the design and implementation
of the activity, and thus the impact of the
activity on the environment. Moreover, it
will certainly make it even more difficult
to deny EIA approval, at least for political
reasons [41].

However, where EIA approval has been
made a legal condition for project approval,
some government authorities tolerate
or approve project
activities in the absence of EIA approval
(e.g. Nigeria [42,43] and Indonesia [44]).
A major challenge for EIA systems is to
not simply be perceived as an additional
and resource-intensive hurdle for project
implementation and development, but
as an integral part of decision-making
that considerably shapes environmental
outcomes [45].

implementation

Another challenge in case of a link to
government permitting, is that purely
private activities (where no permit is
required) or, in the case of a federal EIA
system, those activities subject only to
sub-state government oversight, might
be excluded from an EIA requirement,
regardless of their environmental impact. In
a number of countries, such as the
gaps in federal coverage are supplemented
by EIA requirements at the sub-state level.
However, in the

for example, there are notable gaps in the
EIA system coverage due to the absence of
comprehensive EIA requirements in many
states. In many countries, to counter this,
the approach has been to identify areas
of prima facie application without a
requirement for a governmental trigger.
Instead, or often in addition to the link
to a permitting or licencing process, the
legislation thus identifies industrial sectors
or categories of activities that are subject
to EIAs, regardless of a requirement for

Table 1: Overview of section content related to EIA trigger and EIA system coverage

EIA trigger and EIA system coverage

Specific issue Intrinsic link of | Cases of toleration | Prima facie Parallel ETIA Interplay
the EIA process | of project application of | approval of federal
to government implementation EIA and sectoral and sub-
permitting despite absence of permitting national level
EIA approval (decentralized
system)
Case study Kenya; Vanuatu; | Nigeria; Indonesia | Canada; China Canada; USA;
countries and | Kazakhstan; Kenya Peru
illustrative Peru; Fiji;
examples* Oman; Egypt;
Lebanon;
Georgia

*Please note that this list is not exhaustive, but instead flags examples from the case study countries and illustrative

examples featured in the report
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Key points on linking the EIA process to government permitting processes

Benefits:

*+ Most likely influences the design of an activity in order to mitigate negative
impact and ideally enhance positive impact

* Fosters the inclusion of environmental considerations as an integral part of the
decision-making process

+ Facilitates compliance with EIA approval conditions and implementation of
enforcement measures, e.g. withdrawal of project approval

Challenges:

* Perception of EIAs as an additional and resource-intensive hurdle for project
development and implementation

Solution: Awareness raising and capacity building about the benefits of EIAs

+ No coverage of purely private activities, thus where no government permit is
required

* In a federal state, activities subject only to sub-state government oversight are not
covered, unless federal coverage are supplemented by EIA requirements at the
sub-state level

Solution: Identification of prima facie application for specific activities without a

requirement for a government trigger

government action, such as the issuance of
a permitl2 [4]

3.1.2  Institutional set-up

Linked to the different legal approaches
in triggering EIAs, the institutional
arrangements for the implementation
of EIAs are important to understand
EIA systems. This includes the division
of competencies in the EIA process,
in particular whether the same agency
responsible for the issuance of a permit and
implementation oversight is in charge of
the EIA process (regularly a sectoral body),
potentially  consulting environmental
agencies for the review of the EIA report,
or whether an environmental agency is in
charge of conducting or overseeing the
whole EIA process. More recently, some

12 E.g. Environmental Management and Co-
ordination Act of Kenya [1999], last revised in
2015, Section 58 (1).

countries also established specialized
agencies charged primarily with the
oversight of the EIA system in the country,
such as in Peru.

A range of different approaches that
determine the relationship of the EIA
approval process, to sectoral permitting
processes, have been adopted by countries.
In the following sections, a number of
these arrangements will be presented
with a special focus on the distribution of
decision-making power in the approval
phase and the follow-up phase, and thus
institutional competencies. Thereby it
should be noted, that because EIAs often
regulate government decision-making,
the system must to some degree adhere
to existing structures — such as federal
arrangements or broader permitting/
approval regimes.

SEA systems — legal and institutional frameworks for SEAs
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Table 2: Overview of section content related to division of competencies

Division of competencies
Specific issue Central role Specialized EIA approval | Unclear or Delegation of EIA-
of general agency for has been overlapping relevant powers to
environmental | EIA oversight | made an division of the sub-national
agencies and integral part competences level under national
departments of sectoral oversight
permitting
processes
Case study Kenya; China; | Peru Egypt; Nigeria China, Egypt
countries and | Fiji Lebanon;
illustrative Georgia
examples*

*Please note that this list is not exhaustive, but instead flags examples from the case study countries and illustrative

examples featured in the report

Central role of environmental agencies

Inmanycountriesthe EIAapproval,whether
an integral part of an environmental
permitting process or the result of an
independent EIA process, is governed by
environmental agencies and departments.
In Kenya and China, for example, these are
independent processes that are separate
from sectoral permitting procedures. In
Peru, the EIA system is moving towards
a one-window approach, with an agreed
schedule for national sectoral authorities
to transfer their responsibilities related to
the evaluation and approval of detailed-
EIAs to the environmental authority."”” And
whereas in Kenya and Peru the respective
laws make the EIA approval a pre-condition
for sectoral permitting processes, this is
not the case in China, where both can run
in parallel following a recent legislative
reform.

In Kenya, EIA decision-making is
centralized. The National Environment
Management Authority (NEMA) decides
on all EIAs, but has to consult with County

13 Currently, the EIA processes for the mining,
energy, hydrocarbons and transport sectors are
already managed by the National Environmental
Certification Service for Sustainable Investments,
under the umbrella of the environmental agency.

level Environmental Committees for
decision-making on EIAs'. The approval
of the EIA report leads to a decision on the
issuing of an EIA licence. Such a licence
is required before other licences (trading,
commercial or development) can be issued.
EIA approval and project approval are thus
two separate decisions taken by different
competent authorities. The Water Act
of Kenya (2016), for example, stipulates
in Article 40 (IV) that an application
for a permit under the Act shall, where
applicable, be the subject of [..] an EIA
in accordance with the requirements of
Kenya’s Environmental Management and
Co-ordination Act. At the same time,
sectoral permitting bodies, such as the
Water Resources Authority in the case of
the Water Act, will generally be consulted
at the review stage of the EIA report®.

While the implementation of the Act
governing the EIA process in Kenya

14 E.g. Environmental (Impact Assessment
and Audit) Regulations, 2003, Article 9 (1).
Environmental Management and Co-ordination
Act of Kenya [1999], (amended 2015, with a new
s.29 replacing District Environmental Committees,
with County Environmental Committees).

15 EMCA, 1999, Section 60 and Environmental
(Impact Assessment and Audit) Regulations, 2003,
Article 20.
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by both the
Management Authority and relevant lead
agencies has been effective in certain areas,

National Environment

observed limitations include the fact that
government agencies do not have adequate
capacity to effectively guide and review
FEIAs. This includes financial resources, in
particular following the removal of the EIA
fee in January 2017. It is also argued that
whilst it is important to improve policies
and laws, and to capacitate national and
local institutions, addressing
conditions in the country, like most
importantly poverty, is crucial in order to
achieve better use of EIAs [46,47].

critical

In with respect to institutional
arrangements, the Ministry of Environment
is the governing body of the EIA system.
Importantly, in 2012 the National
Environmental Certification Service for
Sustainable Investments (SENACE) was
established to enhance the credibility of
the EIA system. Historically, EIA processes
in Peru had been managed under a sectoral
approach. This raised concerns over its
credibility and, as a result, a reform process
was undertaken [48]. The SENACE was
thus established under the umbrella of
the Ministry of Environment but with
technical independence, therefore playing
a key role in the implementation of the EIA
system.

SENACE is in charge of reviewing and
approving detailed EIAs for those sectors
that transferred their competences for that
purpose (i.e. to date- mining, electricity,
hydrocarbonsandtransport). Furthermore,
the national sectoral authorities as well as
local and regional authorities are in charge
of reviewing and approving the terms of
reference for the semi-detailed-EIAs and
detailed-EIAs as well as of issuing the
permits under the three categories, based
on their competences. For this purpose, the

specific subject matter and context need to
be considered as, for example, there are
certain issues that have been decentralised
(e.g. artisanal, small-scale mining), or
others that have not yet been transferred
on to the SENACE.

In the responsibility for the EIA
process is divided between the central and
the sub-national level. At the central level,
the main management agency of EIAs is
the Ministry of Environmental Protection
(MEP) and at the sub-national level
the Environmental Protection Bureaus
(EPBs) are in charge of the process. China
has a total of 34 administrative units at
provincial level directly under the central
government in Beijing. Enterprises directly
submit their reports to the environmental
protection authorities.

The Ministry of Environmental Protection
approves the EIA reports for four types
of construction projects, including
projects involving nuclear facilities or
cross-boundary projects (across national
administrative units). In all other cases
Environmental Bureaus
at  provincial, region
and municipal levels coordinate and
share approval authority with county
Environmental Protection Bureaus. The
approval of the EIA report and the project
approval (sectoral permitting or licencing
requirement) are two separate decisions.
Furthermore, and with the adoption of the
2016 revision of the FIA law, EIAs are no
longer a prerequisite for other approvals,
thus, different permissions can be applied
for in parallel.

Protection
autonomous

Whereas policy-makers argued that the
2016 revision of the EIA law will reduce
the amount of time applicants spend
stuck in process, others raise concerns
that once time-consuming financial and
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project approvals have been granted, the
“lost” administrative costs will make it
difficult to exercise an EIA veto regardless
of the assessment outcome.'® And similar
to the situation in and many other
countries, another perceived challenge
for the effective implementation of the
EIA system in China are insufficient
resources of environmental authorities
and structural challenges with regard to
the environmental governance system in
general [49].

In it is a legal requirement to
have obtained an environmental permit,
including if required EIAs, prior to
commencing construction for planned
projectl7. The interpretation of this
in the non-binding MECA Guidelines
for Obtaining Environmental Permits,
Appendix B is that the environmental
permit forms a basis for issuance of
other
permits and licences. And also in practice
sectoral permits are only issued once the
environmental permit has been granted
by the Ministry of Environmental and
Climate Affairs.

relevant  environmental  sub-

In the the Department or Ministry
of Environment of most governments has
the authority to enforce EIA legislative
requirements. The  EIA  approval
contributes to the overall approval permit
for developments that undergo assessment
through the EIA process. In Fiji, for
example, an EIA approval is required
from the Department of Environment
before developments permits are issued
by the Department of Town and Country
Planning.

16 https://www.chinadialogue.net/blog/9122-Has-
China-s-impact-assessment-law-lost-its-teeth-/en.

17 RD 114/2001 Law on Conservation of the
Environment & Prevention of Pollution, Article 9.

Central role of sectoral agencies

In a number of countries where EIA
approval has been made an integral part
of sectoral permitting processes, the EIA is
considered a procedural step in obtaining
sectoral permits, and thus the competent
sectoral agency is in charge of the complete
process. This is for example the legal
approach implemented in

and
In the Environmental Protection
Law of 1994, revised in 2009,

complemented by a number of decrees
signed by the President, Prime Minister,
Minister or CEO/ Egyptian Environmental
Affairs Agency (EEAA), provide the legal
framework for EIAs. According to the
Law, the Egyptian Environmental Affairs
Agency (EEAA) as the executive arm of the
Ministry of State for Environmental Affairs
at the central level, oversees the EIA system,
but sectoral ministries and governing
bodies are the competent administrative
authorities for EIAs. This is due to the
links between the EIA system and sectoral
licencing processes: EIAs are considered to
be one of the requirements for receiving
licenses and the Competent Administrative
Authorities (CAA) are the main interface
between the project proponent and the
EIA system (one-window approach). The
Competent Administrative Authorities
therefore have executive powers in the EIA
process. They receive the applications and
take the decision on approval or rejection
of the activity. The main responsibilities
of the Egyptian Environmental Affairs
Agency is to set the requirements and
criteria to undertake EIAs and to issue
EIA guidelines. It is further generally
responsible for the review of the EIA reports
(Article 20 EPL). However, for specified
projects (classified as category A and B)
review responsibilities are assigned to its
Regional Branch Offices for the purpose
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of incremental decentralization [50]. The
EEAA is responsible for review of projects
under category C. It should be noted that
the Competent Administrative Authorities
are not bound by the suggestions of the
Egyptian Environmental Affairs Agency
[50].

In case a decision on an EIA is required
as a prerequisite for the issuance of a
development permit in the
concerned government agency for the
issuance of the development permit
transfers the application to the MOE.
This does not apply for industrial permits
applied for at the Ministry of Industry and
Health or at the district level18. Generally
also in Lebanon, weak institutional
capacity of the Ministry of Environment
(in particular human capacity in terms of
staff numbers) in relation to environmental
monitoring and management is observed
(51].

In the 2005 Law on Licenses
and Permits" defines the list of categories
of licenses and permits, and sets up the
rules for the issuance, amendment and
termination of licenses and permits.
This includes environmental impact
permits and various types of construction
permits. The Law on Environmental
Impact Permits links the main permitting
procedure (the construction permit) to
the Environmental permitting procedure
and thus EIAs. The environmental impact
permit procedure (including EIAs) is
required only in stage II of the construction
permit, and only for those activities that

18 Environmental Impact Assessment Procedures
Decree 8633 of the Government of Lebanon, 2012,
Art. 4, Annex 4.

19 Please note that the Law has most recently been
amended. The new law on Environmental Impact
Permits and Ecological Expertise will enter into
force on January 1%, 2018.

require ecological examination. Where
a construction permit is required, the
public authority responsible for issuing
the construction permit (the Ministry of
Economy and Sustainable Development
or the Local Self-Government Unit, as
appropriate) must determine whether the
proposed activity requires an EIA and if
so, involves the Ministry of Environment
and Natural Resources Protection in the
second stage of permitting. In accordance
with the “one-window” approach, the
proponent thus does not deal directly
with the environmental authority. Rather,
the proponent submits its application
to the construction authority, which
communicates with the environmental
authority. The responsibility for all EIA
processes lies with the national authority
that is the Ministry of Environmental
Protection and Natural Resources (MoE)
[52].

The current legislation of Georgia has been
criticized as it does not guarantee that the
official EIA procedure begins at an early
stage in decision-making when options
are open. The screening stage is in practice
often dependent on the proponent, while
the scoping stage takes place under the sole
responsibility of the proponent, without
official involvement of public authorities.
Further, it is considered unclear whether
the authorities issuing
permits respect and maintain inter-agency
coordination principles. And even if this
functions well in most cases, the procedure
may be misleading or confusing to project
proponents [52].

construction

With respect to the Law on Licenses and
Permits it should also be noted that there
is a general exemption from its application
for projects undertaken by government
ministries, the local self-government of
Thilisi, and certain agencies subordinated
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to the ministries or Tbilisi local self-
government. Such projects are instead
covered by sub-legislative normative acts,
which establish special consent procedures
for these projects that may include EIAs.
However, the mandatory application of
EIAs in such situations has been questioned
and a lack of clarity and legal certainty for
this significant category of projects has
been observed. In addition, it has been
noted among civil society organizations
that this alternative procedure does not
meet the standards of Georgian EIA
legislation [52].

The identified potential shortcoming of
the legal and institutional framework on
EIAs in Georgia are being considered in a
current legal reform process of the EIA
(and SEA) system, which started in 2013
[52].

Unclear or overlapping division of
competences at the national level

As in other areas of regulation, there are
also a few examples where the division of
competencies among different government
institutions are not clear, which regularly
hampers implementation. This is the case,
for example, in , where the historic
development of the legal and institutional
framework lead to the development of
different EIA systems.

In the principal legislation is the
federal EIA law (previously Decree 86 of
1992)* which made EIAs mandatory in
both the public and private sectors for
all development projects. The National
Environmental Standards and Regulations
Enforcement Agency (NESREA), as an
agency under the Federal Ministry of the
Environment, is the authority governing

20 Cap.E.12, Vol.6, Laws of the Federation of Nigeria
(LFN) 2004.

the EIA process. It replaced the Federal
Environmental Protection Agency (FEPA)
in 2007.*!

State Environmental Protection Agencies
are often only involved at the review stage
of the EIA process, which is considered a
challenge as they want to have an active role
in the management of the environment
within their areas, and thus often demand
a repeat of EIAs [43,53].

For historic reasons there is also an EIA
system in place for activities in the oil and
gas sector. Under the 1969 Petroleum Act,
supplemented by procedural guidelines
updated in 1999, the Directorate of
Petroleum Resources, DPR, carries out
in-house EIA studies. Lastly, a third
EIA system exists under the Urban and
Regional Planning Act 56 (1992)%, which
is governed by local government councils
and the town planning divisions of the
State Ministries of Lands [16,17,43].

The federal EIA law is modelled on the
US NEPA Act, covering all sectors of the
economy, while the Urban and Regional
Planning Act (1992) is modelled on the UK
Town and Country Planning Regulations
1988, which covers planning development
activities and specifies Town Planners
as the principal environment assessors.
The third EIA system, operated under the
Petroleum Act, is an evolution from 1969
petroleum regulations in Nigeria [16].

The current practices of the three EIA
systems in Nigeria are at different stages
of evolution, with the EIA system under
the Urban and Regional Planning Act not
having evolved satisfactorily, while the
other two EIA systems (Petroleum Act and

21 NESREA (establishment) Act, no.25, 2007.
22 New Cap. N 138, vol.12, LEN 2004.
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EIA Act) produced intricate legislations
and guidelines, but fell short of first-rate
practice [16,43]. Moreover the necessity
of operating three dissimilar EIA systems
in Nigeria is questionable, in particular
because the three systems are not mutually
complementary, and sometimes permit
seekers simply ignore one or other of the
agencies [16].

While the legislative provisions and
guidelines for EIAs in Nigeria are quite
comprehensive, it has been observed
that there is a lack of implementing
mandatory  requirements for  ElAs,
including no use of powers to impose
fines, resulting in the development and
operation of many projects. Furthermore,
a lack of coordination in the enforcement
machinery is being observed, which
also obstructs implementation of the
provisions. This in particular applies to the
assessment of public sector projects that
appear to have no, or only late, initiations of
EIA studies. Being an in-house department
for government projects, the requirement
of EIAs is at times ignored due to political
pressure [43].

The EIA procedure in Nigeria has thus been
described as characterized by a conflict
of roles, mandates and responsibilities
among the different levels of governments;
federal, state and local government
authority: “The conflicts revolve around
overlaps, duplications, inconsistencies in the
constitutional and legislative mandates and
foundation that govern the relationship of
the three tier of government. Apart from this
conflict, accountability is a major setback in
ensuring adherence to laws, norms, rules and
procedures of EIAs” [54]. The federal EIA
law is currently under revision.

The division of competences between the
national and sub-national level

As demonstrated with the examples of the
legal and institutional framework for EIAs
in Kenya, Oman, Lebanon and Georgia,
the EIA system is centralized in many
countries, thus national environmental
agencies are in charge of the EIA process
or at least the EIA review, depending on
the division of competencies between
environmental and sectoral agencies as
outlined above. Nevertheless, sub-national
environmental government entities might
be involved at different stages of the EIA
process, as will be highlighted in section
3.2 The different steps of the EIA process
with regard to each stage. In some cases,
responsibilities in the EIA process are
assigned to sub-national environmental
entities due to the structure of the central
environmental agency in charge of the EIA
process. Thus sub-national environmental
agencies perform EIA relevant tasks, but
under the oversight of the central authority.
This is, as outlined above, the case in China
and Egypt.

Depending on the level of decentralization
of a country and thus the distribution of
powers within a country, competences
related to EIAs are in many countries
shared between the different levels of
government. This is for example the case
in Peru and in Canada.

As a federation or federal state,
responsibility for law-making in Canada
is shared among one federal, ten provincial
and three territorial governments. Whereas
the provinces receive their power and
authority from the Canadian Constitution,
the territorial governments have their
powers delegated to them by the Canadian
Parliament.
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Key points from the section on the division of competencies in the EIA

process

Three different approaches can be broadly distinguished:

* Centralized EIA decision-making: Central role of environmental agency or
department in EIAs. Sectoral agencies are consulted for review of the EIA
report. (E.g. Kenya; key challenges in implementation include a lack of capacity of
government agencies as well as poverty in the country)

+ Specialized agency for EIA oversight: a specialized agency is charged with the
oversight of the EIA system in the country. (E.g. Peru, which until a recent reform
followed a sectoral approach)

+ Sectoral approach: Central role of the sectoral agency responsible for the issuance
of a permit, in the EIA process, regularly consulting environmental agencies for
the review of the EIA report. (E.g. Egypt; limitation: the Competent Administrative
Authorities are not bound by the suggestions of the Egyptian Environmental Affairs
Agency)

Depending on the level of decentralization of a country and thus the distribution

of powers, competences related to EIAs are in many countries shared between the

(E.g. Nigeria)

different levels of government. (E.g. Canada)

In some cases, the division of competencies among different government
institutions are not clear or overlapping, which regularly hampers implementation.

The 2012 Canadian Environmental
Assessment Act, last amended in December
2014, and its regulations, establish the
legislative basis for the federal practice of
environmental assessment in Canada. The
law applies to projects described in the
Regulations Designating Physical Activities
and to projects designated by the Minister of
the Environment. A federal environmental
assessment may be required because of
the adverse environmental effects on areas
of federal jurisdiction or that may result
from a federal decision about the project
(Article 13 and 14). Federal review is thus
limited to areas of federal jurisdiction; a
federal trigger, such as a federal permit or
use of federal funds is not required (legal
approach prior to the 2012 revision).
Some projects may in addition also require
a  provincial/territorial
assessment  according  to

environmental
respective

legislation. In such a case, environmental
assessments may be coordinated so that a
single environmental assessment meets the
legal requirements of both jurisdictions.
A responsible authority can also delegate
any part of an environmental assessment
that it is required to conduct to another
jurisdiction.

There are two types of environmental
assessment conducted under the Act:
environmental assessment by a responsible
authority??, and environmental assessment
by a review panel*. Responsible
authorities can be the Canadian Nuclear
Safety Commission, the National Energy
Board or the Canadian Environmental
Assessment Agency. An environmental
assessment by a review panel is conducted

23 Article 22-27.
24 Article 38-51.
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by a panel of individuals appointed by
the Minister of the Environment and
supported by the Canadian Environmental
Assessment Agency. The Minister of
Environment may refer the environmental
assessment to a review panel in case he
or she is of the opinion that it is in the
public interest. Criteria for determining
public interest include public concerns
related to the significant adverse effects
that the designated project may cause; and
opportunities for cooperation with any
jurisdiction that has powers in relation
to the environmental assessments”. Both
types of assessments can be conducted
by the federal government alone or in
cooperation with another jurisdiction,
such as a province.*

3.2 The different steps of the EIA
process

In the following sections, the different
steps of the EIA process, as outlined in
figure 1 (highlighted in blue), will be
presented, including case studies and
illustrative examples from legal approaches
implemented in countries around the
world.

3.2.1 Screening

The goal of screening is: “to determine
whether or not a proposal should be subject
to [an] Environmental Impact Assessment
(EIA), and if so, at what level of detail”
[3]. Thus, screening is the preliminary
assessment of a development proposal to
determine:

(1) If an EIA is required or not, and;

25 Article 38 (2).

26  Government of Canada, Basics of Environmental
Assessment. https://www.canada.ca/en/
environmental-assessment-agency/services/
environmental-assessments/basics-environmental-
assessment.html [accessed on 16 June 2017].

(2) Which  particular set of EIA
requirements should be applied to the
specific proposal.

In the context of the European Union
— and elsewhere, for example in Canada
and the United States - this has meant
that screening is the most heavily litigated
aspect of the EIA regime, giving rise to a
significant body of case law of the Court of
Justice of the European Union [5].

Procedural steps in screening

Screening is regularly done based on
information provided by the project
proponent applying for an
environmental permit or certificate
required for project approval. In most

when

countries, detailed information on the
required information is stipulated in
legislation and in many cases, forms have
been developed that facilitate the capturing
of the information in an appropriate
format, often termed a project report or
environmental impact statement. This
sometimes includes an Environmental
Management Plan outlining potential
mitigation measures, as this enables the
authorities to assess whether, throughout
the project cycle, significant impacts on the
environment will be avoided, and thus the
project can be approved without a full EIA
being conducted. Many laws also stipulate
that where the information provided is not
sufficient to make the screening decision,
the authorities can (and should) request
additional information.

All of the above requirements are regulated
in Kenya by the Environmental (Impact
Assessment and Audit) Regulations 2003,
last amended in 2016, and complemented
by the EIA guidelines and administrative
procedures adopted by the National
Management  Authority
in 2002. Whereas many laws require

Environment
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Figure 1: EIA process flowchart, adapted from [55]
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Table 3: Overview of section content related to EIA Screening

Screening
Specific Requirement | Consultation | Rightto |Trans- Determining | Cumulative | General
issue of project appeal boundary |thelevel of |impacts exemptions
report/ EIS impact impact from EIA
requirements
Case study | Kenya Kenya; EU; Georgia; Kenya, Panama; EU; Georgia;
countries Lebanon; Kenya, Canada Nigeria; EU; Nigeria;
and Nigeria; Denmark Tanzania; Austria; Indonesia;
illustrative Canada; Peru; Germany; | India
examples* Vanuatu Panama; Japan
EU; Egypt;
Georgia

*Please note that this list is not exhaustive, but instead flags examples from the case study countries and illustrative

examples featured in the report

the involvement of certified experts
to undertake an EIA, the Kenyan EIA
legislation is one of the few (along with for
EIA law) that requires
the involvement of an environmental
practitioner with a specified minimum
education plus related experience at the
screening stage.”” Further, knowingly
providing false or misleading information
is considered an offence and leads to the
revocation of the environmental licence.”®

example

In order to ensure that the necessary
information is available at the screening
stage, several EIA laws include measures
to obtain information from sources other
than the proponent. In most laws that
include measures for consultation at the
screening stage, stakeholders are consulted
at the “review stage” of the project report
(to be clearly distinguished from the review
of the full EIA report (to be discussed in
section 3.2.4 Review and final decision),
thus after the determination of the
competent authority that the information
provided fulfils the legal requirements. In

27 Environmental (Impact Assessment and Audit)
Regulations 2003 of Kenya, Section 7 (3).

28 Environmental Management and Co-ordination
Act [1999] of Kenya, amended in 2015, Section 58
(10).

for example, copies of the project
report need to be shared with other
relevant lead agencies (e.g. the Kenya Forest
Service or Kenya Wildlife Service) and
County Environmental Committees for
their written comments.” However, since
the National Environment Management
Authority does not always receive responses
from other agencies in time, it sometimes
has to make a decision in the absence of
full information [47].

In , the Ministry of Environment
studies project reports through an ad-hoc
committee established for that purpose
which, depending on the project nature,
gathers representatives from different
departments of the Ministry, the executing
agency (in terms of donor institutions)
and other concerned government
agencies.” Whereas consultation of other
government stakeholders at the screening
stage is legally required in several EIA
laws, in only a few countries do non-
governmental stakeholders, or the public
in general, have to be consulted at this
stage. For example, a requirement for

29 Environmental (Impact Assessment and Audit)
Regulations of Kenya [2003], Section 9.
30 2275/2009.
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public consultation at the screening stage
is included in the Nigerian and Canadian
federal law.”! The EU legislation does not
require public consultation this early on in
the process, but does encourage it as good
environmental practice.” Similarly, the EIA
law of Vanuatu provides the option to seek
comments from NGOs, any person who
may have a direct interest in the subject-
matter, or other government entities, at the
screening stage.”

In most other countries such consultation
at the screening stage is not provided
for, and regularly only takes place at
the review stage of the full EIA report
(where the screening decision requires the
undertaking of a full EIA). Further, in a
few cases, screening is not even considered
a formal step or stand-alone decision in
the EIA process. This is for example, the
case in Georgia [52]. However, as in most
cases, where screening is a stand-alone
decision according to the law, an increasing
trend is to make the screening decision
public, state the reasons for requiring
or not requiring an EIA, and provide the
opportunity to appeal against the decision
— to the project proponent and/or other
stakeholders. The recent EU EIA Directive
amendment for example includes the first
two measures® and there is a right of appeal
against the screening decision in Kenya

31 cap.E.12, Vol.6, Laws of the Federation of Nigeria
(LFN) 2004, Article 16 (1) (c) and 21 (3) and
Canadian Environmental Assessment Act [2012],
last revised in December 2014, Article 9 and 10.

32 Directive 2011/92/EU* of the European Parliament
and of the Council of 13 December 2011 on the
assessment of the effects of certain public and
private projects on the environment, amended in
2014, Preamble no. 29.

33 Order 175, Article 3 (2).

34 EU Directive 2014/52/EU, Article 6 (2) b and
Article 4 (5).

and Denmark.*® For more information
regarding public participation please view
section 3.2.3 Public participation.

Since an EIA takes time, costs resources,
and to a certain degree also brings
uncertainty regarding the execution of the
project, the screening stage provides an
incentive for the proponent to redesign the
project plans to ensure the least impact on
the environment (including through the
consideration of alternatives), thus averting
the requirement for a full EIA. And even
if screening authorities are usually not
allowed to formulate demands, screening
can be seen to have a second function as
a regulatory instrument in its own right,
in particular when project proposals are
adjusted following an agreement with the
authorities [47].

While minimizing the environmental
impact of a project is a desired outcome
of the establishment of an EIA system,
it may however also incentivize people
to circumvent the EIA requirement. A
major challenge in this regard is the issue
of project-splitting, commonly referred
to as salami slicing, and defined as “the
practice of splitting a project into a number
of separate ones that individually do not
exceed the EIA screening threshold or do
not have significant effects on a case-by-
case examination, and therefore may not
require [an] EIA, but might have significant
impacts when taken into consideration as a
whole” [56]. Legal approaches to address
this issue will be explored in the section on

35 Kenya: Environmental (Impact Assessment and
Audit) Regulations of Kenya [2003], Section
10 (4) (appeal may be lodged by proponent to
the National Environmental Tribunal in case of
dissatisfaction with decision that an EIA study
is required); Denmark: Act on environmental
assessment of plans and programs and specific
projects (EIA) of Denmark, § 49 (regarding legal
issues).
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Addressing the issue of project-splitting or
downsizing.

Regarding the timeline for the issuance
of the screening decision, domestic legal
provisions vary and are not included in
all laws. The EU Directive for example
stipulates that the timeline may not exceed
90 days from the date of submission of all
information by the developer;* this is well
above the average duration of the screening
process across the EU (1.2 months) [5].
Similar to the EU average, the timeline
for issuance of the screening decision in
Canada (federal level) is 45 days”, whereas
for example in Mongolia it is considerably
shorter at 14 days, with the possibility of
extension by another 14 days.”

The preliminary assessment, or,
determining the level of impact in project
screening

Project screening narrows the application
of EIAs to those projects that may have
significant impacts,
as stipulated in Principle 17 of the Rio
Declaration. ’Significant’ can be defined
as “determining the relative importance
and acceptability of residual impacts (i.e.,
impacts that cannot be mitigated)” [3].

environmental

A key exception to this rule is enshrined in
the Antarctic Treaty regime, where a lower
threshold is employed to trigger EIAs due to
the sensitivity of Antarctic areas. According
to the
Protection to the Antarctic Treaty (the
Madrid Protocol), EIAs are required
where an activity has at least a “minor or
transitory impact” [57] his lower threshold
is often cited as a good example of the

Protocol on Environmental

36 Article 4 (6).

37 Article 10.

38 Environmental Impact Assessment Law of
Mongolia, 2012, Article 7 (4) and (5).

precautionary principle, as an important
principle of international environmental
law, being effectively applied.

In a national context, a different threshold
or set of EIA requirements might also be
applied for areas identified as sensitive,
such as protected areas or vulnerable
marine ecosystems. In most cases, the
(ecological) sensitivity of the project area
is simply listed as an important factor to
be considered when determining impact.”
In addition, projects within ecologically
sensitive areas, such as nature reserves, or
in proximity of the same, might generally
be subject to full EIAs.*

With regard to the geographical focus of
determining impact, and as enshrined in
the international Espoo Convention, many
national laws include the obligation to
conduct an EIA before authorising certain
activitiesthatmayhavea“significantadverse
transboundary impact”. This includes the
45 Parties to the Espoo Convention*' and
Georgia is for example currently revising
its EIA legal framework in preparation for
accession to the Espoo Convention, thus
including the transboundary dimension

for impact assessment.*” Taking the

39 E.g. EU Directive 2014/52/EU, Annex III 2,
which includes a list of criteria to determine the
environmental sensitivity of geographical areas
likely to be affected by a project; the Environmental
Impact Assessment and Audit Regulations, 2005,
of Tanzania, 2™ Schedule: Screening Criteria.

40 E.g. Prime Minister Decree no. 338 of the year
1995 promulgating the Executive Regulations of
the Law for the Environment of Egypt, Law no.

4 of the year 1994, Annex 2, 2™ standard; and in
India.

41 Convention on Environmental Impact
Assessment in a Transboundary Context.
https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=XXVII-
4&chapter=27&lang=en [accessed on 18 June
2017].

42 A new Law on Environmental Impact Permits and
Ecological expertise was adopted at the time of
writing (in June 2017) and will enter into force on
Ist January 2018.
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consideration of environmental impacts
in other countries (or even in areas
beyond national jurisdiction/the high
seas) a step further, the Canadian federal
EIA law (2012) also makes projects that
are implemented outside of Canada and
that are to be carried out or financially
supported by a federal authority, subject to
an EIA.*

The rationale behind focusing on
‘significant impact’ is to balance

+ the interest of the developer in
executing the project plans in
a timely manner and the often
limited resources of environmental
authorities overseeing or managing
EIAs; and

+ the public interest of protecting the
environment and efficient use of
resources.

The striking of this balance is the key for

an effective screening process. Thereby,
part of the difficulty in making the
determination of the impact level at the
screening stage is “an inevitably circularity
in making this determination, because
it requires the decision-maker to arrive
at a conclusion about the nature of the
environmental effects as a precondition
to preparing a study that is aimed at that
precise determination” [4].

To mitigate this problem, by way of
conducting a preliminary assessment
as to whether a full EIA is required, the
principle approaches applied in different
countries include:

43 Canadian Environmental Assessment Act, 2012,
amended in 2014, section 68.

1. The listing of factors/criteria for
assessing the likely impact on a case-
by-case basis (positive and negative);

2. The use of activity lists (for inclusion
or exclusion and with or without
thresholds); or

3. A hybrid of (1) and (2).

These two different approaches ((1) and
(2)) can be described as an environment-
centred approach, based on a judgement
of the likely significant impact on the
environment, and a development-centred
approach, based on the size and/or type of
development [58].

It is commonly agreed that lists remove
the burden of case-by-case analysis on
the screening authority and minimize the
chance of ambiguity and corruption in
decision making [58]. At the same time, it
is acknowledged that discretion in policy-
making is an important tool, in particular
in a democratic system where different
parties need to find compromises [59].
In addition, the inherent challenge of lists
is that they do not take into account the
individual circumstances of the case (e.g.
whether the project is close to a sensitive
ecological area), and that they incentivize
project downsizing just beneath the
capacity threshold level and project
splitting. As a result, many domestic EIA
legislation, adopts a hybrid approach to
determine the likely impact of a project. A
common approach is for example to make
a full EIA mandatory for a certain type of
activity and/or for activities above a certain
capacity threshold (e.g. area size, emissions,
etc.), and to subject projects below the
capacity threshold to a preliminary impact
assessment on a case-by-case basis, taking
into account a list of factors/criteria. This
is for example the approach taken in
Kenya and in the Nigerian federal EIA law,
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although in the case of thelatter thelaw does
not provide guidance for determining the
level of impact.* Therefore, in some cases
the list of criteria applied is the same as at
the scoping stage/full EIA assessment (e.g.
Kenya), whereas in other countries specific
screening criteria have been developed (e.g.
in Tanzania®, Peru* and Panama®’). In
Kenya, amendments to EMCA in 2015 have
created a comprehensive list of activities
that, mandatorily, have to undergo a full
EIA study. However, this amendment
provides the National Environment
Management Authority with discretion to
direct a proponent to forego submission of
an EIA study report in certain cases.

In the European Union, Member States
are required to make projects belonging to
a certain type —as listed in the EU Directive
- subject to an EIA (Article 4 (1), Annex
I). For projects of other types included in
Annex II the Member States shall determine
whether the project shall be made subject
to an EIA (Article 4 (2)). Member States
can make the determination based on a
case-by-case examination or the setting
of thresholds criteria or a hybrid of both.
Regardless of the specific approach taken,
the selection criteria set out in the Directive
shall be taken into account (Annex III).
The detailed project lists and set of criteria
developed by the EU are often used as a
point of reference in the literature.

In Egypt, establishments that are subject
to EIAs are set out in Annex 2 of the 1995
EIA Regulations based on 4 standards: type
of establishment activity; location of the
activity; extent of an establishment’s use of

44  Article 18.

45 2 Schedule.

46 Supreme Decree No. 019-2009-MINAM of Peru,
annex V.

47  Executive Decree 123 of Panama, Title III, Chapter L.

natural resources and type of energy used
for operating an establishment. **

In Georgia, the 2005 Law on Environmental
Impact Permits establishes those activities
subject to mandatory ecological expertise
through the provision of a limited list
of activities, included in Article 4 of
the law. However, many activities with
significant potential adverse impacts on
the environment (e.g. construction of
radiation or nuclear facilities or mining
activities) do not require EIAs and
ecological expertise under the present
legislation [52]. Under the new legislation
EIAs will be required for all the activities
listed in the EU directive.

Addpressing the issue of project-splitting or
downsizing

Approaches to avoid circumventing
the EIA requirement of
above a specified threshold, through in
particular project-splitting, include the
consideration of cumulative impacts
when determining impact on a case-by-
case basis at the screening stage. This is
the most common approach to address
the issue, and the cumulative impact-
consideration is for example included in
the EIA law of Panama and the 